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Jane McPaerson v. Tuomas Hussey, ef al. 


A Sheriff’s return and deed are prima facie evidence of the sale and 
of the identity of the land sold and that conveyed. But if the 
presumption exists at all in favor of deeds executed by a succeeding she- 
riff, under the act of 1799, ( Rev. ch. 538) it fails when it appears that 
the successor knew nothing of the facts recited in his deed, but execited 
it from his confidence in the representations of the purchaser. 


This bill was filed in 1824, and charged that a suit 
was instituted for alimony by his wife against the de- 
fendant Hussey, who then had a large real and personal 
estate, and that a decree was made in October, 1819, in 
favor of the wife, on which a sequestration and writ of 

fi. fa. issued to the sheriff of Guilford, under which he 
sold four tracts of lands, of which the plaintiff purchas- 
ed two and took a deed from the sheriff. The bill fur- 
ther charged, that Hussey, pending that suit and for the 
purpose of defeating a recovery therein and any sale 
that might be made under process upon a decree in it, 
conveyed or caused to be conveyed to the other defend- 
ants all his visible estate, which was without considera- 
tion and with full knowlege on their parts of his object : 
In particular that one Royl had conveyed to Hussey one 
of the tracts claimed by the plaintiff, but that the deed 
had not been registered and Royl, at the request of Hus- 
sey and the defendant Hoskins, took up and destroyed 
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that deed and made a new one to Hoskins: And that 
one Bruce had sold to Hussey the other tract of land 
claimed by the plaintiff, for $1200, and was to convey 
it when the purchase money should be paid ; that Hus- 
sey paid $900 of it and procured Bruce to convey to Hos- 
kins, who paid the residue of the price, but did so out of 
the funds of Hussey and has since conveyed part of the 
land to the defendant Hunt with the privity of Hussey 
and without consideration, The prayer was for the 
conveyance of the two tracts, (which are described in 
the bill,) from such of the defendants as have the legal 
title, by which the plaintiff was prevented from proceed- 
ing at law and for an account. 

The answers denied the fraud and set up various de- 
fences and much testimony was taken to the se¥eral 
points ; but it is unnecessary to state them or the proofs 
as one of the points made in the argument of the case 
was thought clearly to be against the plaintiff. 

The answers did not admit the plaintiff’s title, but 
denied it in general terms and put her to the proof of it. 

In proof of it, the plaintiff offered in evidence the decree 
in the suit of Hussey and wife and the writ of execution 
issued on it in October, 1819, on which the sheriff made 
a feturn to April term, 1820, that it was ‘‘ levied on 135 
** acres of land in one tract, $300 in another tract, 300 
‘*acres in a third tract and fifty acres in a fourth tract; 
‘‘the title being disputed sold for $ 42 paid in office’’ 
signed ‘+4. Hanner sheriff, by J. Wheeler, deputy. she- 
riff.” She further exhibited a deed, dated 17th Febru- 
ary, 1823, made to her by Villiam Armfield, then the 
sheriff of Guilford, for the two tracts of land claimed in 
the bill and in the deed described by metes and bounds 
and stated in the deed to contain, the one 240 and the 
other 33 acres. 

The deposition of Armfield was taken by the plaintiff 
to other parts of her case, and to an interrogatory 
from the defendants on this point, he answered that 
the plaintiff brought the deed to him already written and 
that he executed it without her showing him any docu- 
ment or evidence upon the subject, and without any per- 
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described in the deed, 

From the record of the alimony suit, it appeared that 
on leave granted in October, 1825, the return on the ex- 
ecution was amended by Wheelér, by stating amongst 
other things, “ that it was levied on a tract of land, of 
** 300 acres more or less, or a part of a tract of land, 
“on Reedy Fork adjoining Charles Bruce and others, 
‘fand that Jane McPherson became the purchaser of the 
‘tracts on Reedy Fork at $11, and paid the purchase 
“¢ money to him.” — 

Wiusion for the plaintiff. 
Nash for the defendants. 


Rorrin, Chief-Justice—after stating the pleading ani 
proofs as above, proceeded as follows : 

The objection to the plaintiff’s case is, that the proof 
of her title is insufficient. 

It is the general understanding and course to receive 
the return of the sheriff, and his deed, as prima facie.cvi- 
dence of the salc, and that the land conveyed is that sold. — 
It is not intended to question the propriety of this prac- 
tice. It rests upon the notion, that the deed and acts of 
officers import verity, because the officer is supposed: to 
- have full means of personal knowledge, and that he does 
know the facts affirmed by him, and that his affirmation 
is true, since he is under the obligation of an oath.— 
Whether this is to be carried to the extent, that the reci- 
tals in the deed of a succeeding Sheriff, of the acts of his 
predecessor, is evidence of those acts, this case does not 
call upon us to say; for, at all events, the presumption 
cannot stand against direct proof, that the new Sheriff 
knows not, whether what he has said be true or false.— 
Here the Sheriff, who made the deed, himself proves, 
that he had no knowledge of any one of the material 
facts constituting the plaintiff’s right to call for a deed 
for the land conveyed to her ; and that he made the deed 
upon her own word only, that she purchased at all and 
purchased this particular land. The truth of those facts 
can no longer be inferred from the deed, since the whole 
Vou. IV. 43 








sonal knowledge of his own or her rights, or of the land Dec. 1833. 











$26 





EQUITY CASES ARGUED AND DETERMINED IN THE 


Dsc..1833 ground of inference is destroyed by the express evidence. 


— 


——— 


a 


It is then necessary that the plaintiff’s purchase, and 
the identity of the land sold and that conveyed, should 
be proved by evidence independent of the Sheriff’s deed: 
The return on the execution does notestablish them. Asat 
first made it furnishes nothing upon the subject. Admitting 
that five years after the return, and the expiration of the 
Sheriff’s office, and after the new Sheriff had pa 
deed, the deputy who executed the process could 
the return, and that as amended it would be evidence 
tween these parties ; yet in this case it describes 
which the plaintiff is therein stated to have purchased, 
in terms so extremely vague, that it is impossible, by 
comparing that with the description in the decd; ty as- 
certain whether the land be the same or not. It y 
be very unsatisfactory to deeree upon such very uncer- 
tain proof. Indeed, there is nothing to which thatfaith 
can be yielded, which entitles it to the name of evidence ; 
although the fact is one, which, from its nature, is sus- 
ceptible of clear and direct proof by the testimony of the 
person who attempted toamend the return, and of others. 

If however, the identity of the land were established, 
there is another radical defect in the plaintiff’s case.— 
This suit is not to obtain a conveyance from the Sheriff. 
He'is not a party to it. .. It is against other persons ; to 
the relief against whom a valid deed from the Sheriff is 
essential. It is her title to the property which she seeks 
to recover. Such a deed she alleges in the bill-she has, 
and exhibits it. It is not from the Sheriff who made the 
sale, but from his successor. 

it is an indulgence to purchasers to allow them to get 
deeds from a Sheriff, after his office has expired, or from 
a succeeding Sheriff. The law originally contemplated, 
that the deed would be immediately made by the officer 
who made the sale, and while under the obligation of his 
oath of office. The act of 1767, (Rev. c. 85,) was the 
first departure ; and from an apprehension of that dan- 
ger of fraud, which is apparent in this case, that act is 
confined to anterior purchases, as is also that of 1764. 
(Rev. c. 223, s. 10,) The act of 1799, (Rev. ¢. 538,) 
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is the first which embraces future cases; and that is in- 
dicative of a remaining caution in the Legislature against 
imposition. By it the Sheriff who sold, as best knowing 
the truth of the case, is, although out of office, to convey, 
if he be living and in the State. The succeeding Sheriff 
personally ignorant of the facts, is authorised to do so 
only in cases of extreme necessity, when there is no oth- 
er person in being, capable of conveying or compellable 
by our courts to convey—that is, where the former She- 
riff is dead or has removed out of the State. The pow- 
er to the successor is a special one and strictly limited. 
The policy on which it is formed, not less than the limi- 
tation itself, forbids the extension of the.act by construc- 
tien beyond its words. . 

there is no evidence, that at the time of making 
the deed, Hanner had either died or removed or has yet 
done so, There is not even such a recital in the deed 
itself, if that would do. » The deed is therefore a nullity, 
and the bill. must be dismissed with costs. 

Par Cur1am.—Declare that the plaintiff has not prov- 
en, that the land described in the bill and in the deed to 
her in the bill mentioned, dated, &c. is the same land 
which, it is alleged in the bill, she bought at Sheriff’s 
sale; and declare further, if it be the same, that 
Armfield, who executed it, was not the Sheriff who 
made the said sale, but was a successor to Hanner. who 


did make the said sale ; and declare that the said deed is 


void, because the plaintiff hath not charged or proved 
that the said Hanner was dead, or had left the Siate, and 
therefore dismiss the bill with costs. 


327 
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McPurnrsox 


Husser. 











MEMORANDA. 
_ At the late Session of the Legislature, Wit11aM 
GasTon, Esq. of Newbern, was elected a Judge of this 
Court, in the place of Chief-Justice HenpERson, whose 
death has been already noticed, 
And at a meeting of the Judges held during this term, 
his Honor Judge Rurri, was elected Chief-Justice. 


— —— 
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Rtcwarp Boyp v. Jonn D. Hawxrns, et. al. 


Agreement between trustees and cestui que trusts are ngt void but voidable, 
and prima facie require evidence of collateral facts to support them; and 
where a trustee had taken an assignment of a judgment which, was a lien 
upon the trust estate, and he and the cestui que trust believing it could 
be used for his pecuniary advantage, agreed that it should be held for 
the benefit of the latter, and in consideratiog, thereof, and as a compensa- 
tion for his trouble, the former was allowed one fourth of the trust estate. 
It was held that the agreement being entered into by the cestui que 
trust under a mistake of his rights, was void. 

The case of Boyd v Hawkins, (ante p. 195,) upon a rehearing confirmed 
in part, and in part disapproved, and the interlocutory order made there- 
in altered. i 


After the decree pronounced in this case at last De- 
cember term, (vide ante p. 195) the defendant filed a pe- 
tition for a rehearing. The matters complained of, and 
which were sought to be corrected, were : 

ist. That by the former decree the agreement of the 
13th of September 1824 was declared to be wholly void 
as a measure of compensation to the defendant Hawkins, 
for services rendered the plaintiff. The defendant aver- 
red that the agreement was fair, the result of delibera- 
tion on the part of the plaintiff, and further, that the 
property to which it applied was situated in Virginia, 
where the services for which it provided a compensation 
were to be rendered, and that by the law and usages of 
that State, the agreement was valid, and constituted q 
proper measure of compensation. a 

2d. That so much of.the decree whereby it was de- 
clared to be contrary to the rule of a Court of Equity to 
allow compensation to a trustee by way of commission, 
proceeded upon a mistake of the laws and usages of this 
State. ; . 
sd. That the allowance of the gross sum of fifteen hun- 
dred dollars as a compensation to the petitioner was inad- 
equate, made without proper information, and should 
have been the subject matter of a reference to the Clerk, 


. before whom additional testimony might have been of- 


ferred. —— 
4th. The petitioner set forth several instances in 
Vou. IV. 44 
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Desc. 1833. which it was averred that there were mistakes and omis- 


a ad 
Borp 


wv. 
Hawkins, 


sions, in making up the balance due by him, which it is 
not necessary to state. 

5th. That - no provision was made to protect the pe- 
titioner from a number of suits principally pending in 
this State, in which his agency for the plaintiff had in- 
volved him. 
~ 6th. That the decre@was erroneous, in directing what 
proceedings should be had in the Court of Chancery in 
Virginia, and in prescribing to the petitioner the course 
which he should take in defending his rights there. 

The re-hearing having been granted, the several 
points above set forth were, during this term extensively 
discussed by Badger for the petitioner, and Dever 
for the plaintiff. , 


Rerrin. Chief Justice. —The importance of this suit 
to the parties, and the nature of some of the questions 
discussed “in it, which were no¥el among us, make it 
gratifying to the Court that they have been brought up 
fof a reconsideration by a petition to rehear the decree. 
It is especially so, as upon further reflection it is found 
that some gencral propositions were stated in the opinion 
given, that are not entirely correct ; and that on other 
points further information, than was then laid before the 

rt, was necessary to doing exact justice between the 


parties. 
Upon the principal question before discussed and 


- adjudged, the Court sees no reason to alter the decree. 


That was upon the validity of the deed of the 13th Sep- 
tember 1824, as an agreement: of purchase, or as an 
agreeiiient for measuring the compensation of J. D. Haw- 


‘kins, as atrustee. No doubt, tie trust was troublesome 


and responsible, and required Mr. Hawkins’ personal at- 
tention. It is clear too, as stated in the decrec, that the 
defendant had with both diligence and skill, discharged 
the trust. It is equally true, that it was understood by 
the parties, as admitted in the bill and collected from 


some of the deeds of trust, that Mr. Hawkins should re- « 


ceive compensation; and that his care, personal labor, 
time, and loss of attention to his own affairs, and the ad- 


— — 
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vantage derived by Mr. Boyd from his services, alto- Dec. 1838. 
gether may, and do constitute a meritorious considera- arty 
tion for a proper agreement for remuneration, and for F 
the ultimate allowance of a liberal remuneration. But H4wzs. 
upon the principle of equity which has long formed the 
law of this Court for the regulation of dealings between 
parties standing in the relations these did, at the time of 
entering into the articles of September, such an agree- 
ment cannot be sustained, though not obtained by actual 
imposition. 
Without going through the cases again, it will be suf- 
ficient to state, that although all bargains between trus- 
tee and cestui que trust are not absolutely void, yet they 
are not favored, but are the objects of distrust. Gene- 
rally, they have been regarded as mere securities, if in 
the event they turned out to be very gainful to the trus- 
tee and prejudicial to the other party, and unless the 
whole subject was clearly understood by the cestui que 
trust in its circumstances and their legal consequences. 
Even then, the contract has not been permitted to stand, 
when it was not freely entered into by the party under 
protection, without any undue influence on the part of 
the trustee, or any pecuniary necessity, or mental em- 
barrassment on the other side. To gain the counte- 
nance of the Court therefore, such agreements must, as 
it has been said, prove to be fair and reasonable—such : 
as the cestui que trust, as a pradent man might or would =... §.- 
again enter into, and the trustee might, consistently with ss ao 
his duty, advise him to make with another person. It q pradent man 
is impossible to define the sources of secret influence, eich Ge fener 
which one person may, in their relative situation, have might conscien- 
over another, imperceptibly to the world, and almost to totsly advise the 


an influence which may not only control actions, but &*° 
color the opinions and determine the judgment of the de- 
pendent party. It is wrong to engage him reluctantly 
in a contract known to be to his prejudice, and it is 
hardly less so to insist upon a contract with him, thought 
equal at the time, and to which he made no objec- 
tion, but which in fact. was to his prejudice, and which, 
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on that ground, and upon his discovery of it, he is reluc- 
tant to proceed in. One reason why the Court leans this 


way is, that regarding such dealings as definitive con- - 


tracts, they would conclusively bind the cestui que trust 
at all events, and might do great injustice. But taking 
them to be voidable, anc prima fucie to be supported by 
the aid of collateral proofs, the Court always has the 
power of disposing of them in a way that will secure all 
parties, and do complete justice. 

In the case before us, it cannot be doubted, that, cer- 
tainly in Mr. Boyd’s, and probably, in Mr. Hawkins’ 
opinion, the latter was the owner of Brown’s judgment, 
and could, without violating either a rule of law or mo- 
rality, use it for his own benefit, by selling under it, and 
buying in the trust property—unquestionably that sup- 


position entered materially and mistakenly into the © 


agreement of September, it is recited in it and is fairly 
stated in the answer to have beemone of the main mo- 
tives. Here then is at-once a clear mistake in the es- 
sence of the contract. If the truth had been known, Mr. 
Hawkins would never have advised the other party to 
come, nor would he have consented that he should have 
come, to such an agreement with any body else. Again, 
Mr. Boyd only did not know the true state and value of 
the property of which he was disposing, but seems to 
haye had a different opinion upon that subject every suc- 
ceeding day, and it is extremely probable that it was so 
uncertain, that Mr. Hawkins’ own opinion frequently 


’ ‘fluctuated ; at all events, Boyd’s spirits seem alternate- 


ly to have been greatly elated and depressed; so that 
there is no likelihood that in any treaty then carried on, 
he eithér reflected coolly, or stipulated upon any confi- 
dence in himself. Now, although Mr. Hawkins may 
not have intended any advantage, and may not then 
have believed he was gaining any undue advantage, yet 
it is certain, that Boyd was not in a condition to protect 
himself, that he did not stand on his rights, that he 
would have yielded more, if more had beed asked ; and 
that Mr. Hawkins absolutely refused to accept all that 
was offered, The case really then, is that of a bargain 
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made all on oneside; and therefore as a contract, itcannet Dec. 1833, 


be enforced ; because it turns out to be teo much to the 
advantage of the one, ani to the prejudice of the other. 
It is for these reasons, that contracts between trustee 
and cestui que trust can hardly be said to be binding un- 
til the relation is dissolved, and a confirmation is given, 
as in the case of a conveyance from a ward to one who 
has been his guardian. But, independent of the rela- 
tion of trustee and cestui que trust, merely as such, that 
which actually existed between these parties was pecu- 
liar—the trust being of the whole estate of Boyd, for 
sale, to pay very large debts, which gave the trustee a 
control over his will, that could hardly be resisted. It 
is by no means declared that it was sought from sinis- 
ter motives, or that it was exercised with any intent to 
oppress. But we cannot but see, that it might be so 
exercised; and that in fact an agreement was obtained, 
that may have been the result of it. It is the danger of 
such consequences that has given rise to the rule of 
equity, as one of legal policy in prevention of fraud;.on 
which. the Court is bound to relieve, although there be 
no actual frand, but only a loss upon an improvident 
bargain—such a bargain ought not to be gained nor in- 
sisted on. The Court doth therefore affirm so much of 
the decree complained of, as declared that deed void for 
any of the purposes for whiclhit was sect up in the an- 
swer, and as sustained the first exception taken by the 
plaintiff to the report. 

In the decree, the defendant was allowed the sum of 
$1500 as acompensation under all the deeds. It is now 
right to correct. the decree in that respect ; first, be- 
cause the allowance was upon a wrong principle, being 
in a round sum as for an agency, and not as a commis- 
sion, Which the Court declared was against the rule of 
equity; and secondly, that it was not adequate, if the 
principle was right. 

It is not seen how the error in the mere matter of law 
could prejudice the defendant, since the Court made him 
an allowance, as being agreed forin the deeds, and sub- 
mitted to in the bill, except so far as its being a proper 
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Dec. 1833. subject of compact might tend .to sustain the deed of 

—_ September. For the reasons already given, it could 
v. not have that effect ; because, as a compénsation it is 
Hiwxrxs. not, in the event, fair and reasonable. 

But, I believe the proposition as a rule of law cannot 
stand. Nothing can be more certain than that the opin- 
ion given by the Court was drawn from the purest and 
most unduubted sources of equity asestablished in Eng- 
land. There trustees are not paid in any mode. We 
thought it dangerous to do it, especially by the way of 
commission here, although it may be admissible as an 
allowance for time and labor ; because it presents temp- 
tations in cases, where sales are not the direct and sole 
objects of the deed, for the trustee to make them unne- 
cessarily, or to hurry them on, to the detriment of the 
debtor. In England, trustees seldom act personally, 
or are more than the nominal owners of the legal title. 
The business of the trust, as are almost all other nego- 
tiations, is conducted by solicitors and law agents, by 
whom the compensation is derived. For this reason 

In England it probably the trustees which may be denominated pub- 
— = —* lic, as having their origin in the Jaw, such as guar- 
ti officers of the dians, executors, and committees, are held to be hono- 
law as executors, rary; and by consequence, those which are constituted 
&c. have mo right 2 pe 
to compensation, by contract are put on the same footing. ‘This is not so 


and by analogy mach upon the idea that fen are not to have reward for — 


od beens be their labor, as that these persons do not labor, but that 
camipact. those who are put in their place do. 

The state of our country, and the habits of our people 

But here by are so different as to have induced the Legislatures of 

the act of 1799, 

(Rev. c. 536,) nearly all the States, including our own, to introduce 

hoe trent rule provisions by statute for competent remuneration to 

duced astoexecu- those to whom the law commits the charge and care of 

tore, dc. the estates of infants and deceased persons. Individu- 

ally, I doubt the policy of such regulations, and my 

doubts are founded on the observation of much practical 

injustice suffered by the helpless; and I cannot but be- 

lieve, if ever professional persons should become so nu- 

merous as to be readily accessible to all such trustees 


as convenient agents, whose services can be substituted 
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fur their.own personal attentions, that those laws wilkibe 
repealed, becayse the business can then be better done 
and the risk of imposition in charges better provided 
against. But while the present necessity exists, the 
rule perhaps must be retained as the means of eugaging 


P honest and competent men, in moderate circumstances, 
to undertake such duties. 
‘ It is natural that Courts of Equity, acting upon one 


of the most aneient and approved of their maxims, should 
follow the law, and adopt, in the case of conventional 
trustees, the rule applied by the statutes to public ones. 
This has been done in almost every State in the Union, 
we believe ; at least as far as we have had an opportu- 
nity of examining their adjudications. It is in Massa- 
chusetts, (16 Mass. Rep. 227,) in Pennsylvania and New 
Jersey, as appears in Manning v Manning, (1 John. C. 
C. 529,) in Maryland (1 Har. and Gill. 18,) in Virginia, 
(1 Wash. 246.4 Hen. and Mum. 415,) and in South-Ca- 
rolina, (4 Dess. 110.) In New York, Chancellor Kent 
expressed himself strongly in favor of the English rule 
and refused compensation in Green v Winler, (1 John. 








C. C.. 26;) but he was compelled to yield, when a sub- 
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And as equity 
follows the law, 
the rule as to tru» 
tees by compact, 
is also altered. 


sequent act of the Legislature authorised the Courts to 


make an order in favor of public trustees. And, in an- 
swer to an enquiry, that eminent person has done the 
Court the honor to say, through one ef its members, 
that he understands the old rule, denying compensation 
to trustees, to be pretty much abolished throughout the 
country, for that the statutes give it to guardians, exe- 
cutors and admistrators, and the Courts make a reason- 
able allowance to receivers appointed by them, besides 
reimbursing their expenses, and the equity of the sta- 
tutes is by construction generally extended to conven- 
tional trustees, when the agreement is silent. 

To so strong a current of authority, this court does 
not feel at liberty to oppose the resistance of its judg 
ment singly ; but must yield, (even were it with hesita- 
tion,) to the extent of a reasonable allowance. We are 
informed too, that it has been usual in some parts of this 
State, for trustees to charge for services; and that the 
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Dec. 1833. préfession have‘ no decided opinion against it. The 
ys amount will, of course, be according to the circumstan- 


ees, and not beyond that which would under the Statutes 
be made.‘to. executors; and if fixed by the parties, 
it will be subject to the revision of the Court and will 
be reduced to what is fair, or altogether denied, if the 
stipulation for it has been coerced by the creditor as the 
price of indulgence, or as a cover to illegal interest, or 
the conduct of the trustee lias been mala fide, and injuri- 
ous to the cestui que trust. Whether it shall be given as 
a commission er not, is hardly worth disputing about : 
that may be a convenient mode of computing in most 
cases; but the true object is a just allowance for time, 
labor, services and expenses, under all the circumstan- 
ces that may be shewn before a master. 

In the case before us, the Court supposed that-the cir - 
cumstances appeared as fully as. they could be at any 
time shewmby the parties, and therefore proceeded to 
fix, at once, an allowance. Upon reflection, this is deem- 
ed to have been premature ; as that view of the subject 
was not in the contemplation of the parties; or of the mas- 
ter, who took the accounts upon the basis that the agree- 
ment of September was binding. The decree must there- 
fore be corrected in these respects ; and it must now be 
referred to the master to ascertain, (without any refer- 
ence to the ageeement of the 1Sth of September, 1824,) 
and report what is a just @llowance to the defendant as 
before mentioned, and taking into account the payments 
under the decree, ifany, state the balance that may be 
due between the parties. In taking the account, the 
master will also credit the defendant with the sum of 
$72, received by the complainant Boyd, as the rent of 
the blacksmith’s shop in Boydton, which was overlook- 


-ed in the computation on which the decree was based. 


The decree will also be extended by declaring the ti- 
tle of the defendant to the blacksmith’s shop in Boyd- 
ton, and to the slave Patsy a good one, and requiring the 
plaintiff to surrender the possession of, the shop and de- 
sist from any actions or suits in this State for or con- 
cerning them. 
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Upon that part of the decree which directed the guit Deze. 1833 
pending in the Court of Chancery in Virginia, to be dis- al 
missed, there has been some difficulty, and the Court is 
not unanimous. ‘The cases cited at the bar*establish Hawæius. 
that the Chancellor in England does not confine himself A court of equi- 
to putting the parties to an election; but where they are Tas naan = 
within his jurisdiction, he restrains them by injunction in the court of 
from carrying on a suit previously commenced in Ire· 3 
land or Scotland, and procecds in the whole matter him- = ._ 
self. This is commonly put upon the ground that the n 4 chancery 
House of Lords is the common superior of all those uate te 
Courts. But that cannot be the true ground ; for the putting a party 
like jurisdiction is taken where the first suit is ina for- io his election. 
eign country, or in a Colony, from which the appeal is 
to the Kingin Council. Itseems to be assumed, that 
more complete justice can be done in the English Chan- 
cery- I wish it to be understood that I disavow alto- 
gether any such arrogance on the part of the Court in 
making the decree in this case. It primarily was not 
thought of, much less acted on. The sole ground with 
us was, that of the election of the parties. It is true 
that the pendency of a suit in another State is not, as a 
plea, a bar to one here. Yet, I conceive that no Court 
will suffer one of its suitors to vex another with two 
suits at the same time, for the same thing, be the other 
pending where it may, and upon the motion of either, 
will refuse to proceed in the one before it, unless the oth- 
er be dismissed. These parties all live within this ju- 
risdiction, and each admitting in the pleadings that the 
suit was pending in Virginia, went fully into the case 
here, the defendant insisting in his answer on a trial 
here on the merits. This struck me as an election, and 
that as it was improper that the other suit should go on 
with this, or after it was decided, the Court ought, after 
‘a decision, to make it compulsory on the parties to dis- 
pose of it. ‘This too, was considered the most respect- 
ful course to the Courts of Virginia, as it might prevent 
a conflict of decision, and the consequences of process of 
contempt to enforce opposite decres ; for it did not ap- 
pear to us that any decree had been made in Virginia. 

Vou. IV. 44 ; 
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Dac. 1833 These reasons still induce me to abide by the ‘former 
* ™ decree. 


Borp 


v. 


But my brethren think otherwise, and I cheerfully 


Hawxixs yield to~them, as the reasons of their judgment chiefly 


refer to the relation which the Courts bear to each .oth- 
er as tribunals of sister States, and the comity which, 
it is supposed, should be displayed by the one towards 
the other. We have been able to.find no precedent for 
the decree in the decision of any of the States; and al- 
though, in general, a Court of Equity having a party 
before it may make him do what may seem right, yet 
they think that he ought not to be enjoined to any act in 
the Court of a sister State, because it must be presumed 
that Court will, in administering its own justice, make 
him do the same act, and at all events, the contrary 
ought not to be anticipated, The Courts of the United 
States, for this reason, refuse to entertain a bill to en- 
join a judgment in a Court of law of a State. (Diggs v 
Wolcott, 4 Cranch 179, McKim v Voorhies, 7 Ib. 278.) 
In Mead v Merritt, (2 Paige’s Rep. 403,) Chancellor 
Walworth decided that he would not entertain a suit to 
enjoin judicial proceedings previously commenced in an- 
other State ; in which I fully agree with him, upon the 
presumption that justice will be done there, as well as it 
would be upon the new suit in our own Courts. Buthe 
remarks further, that although the Court has the physi- 
cal power to act coercively upon the parties within its 
jurisdiction, yet he was not aware that any Court of 


__ Equity in the Union, had deliberately decided to exer- 


cise the power, by injunction on the parties to dismiss a 
suit in another State, for it might be retaliated, and be- 
tween the Courts both parties be brought into contempt. 
My brethren think we ought not to set the precedent, nor 
expose these parties to the risk of incurring the censure 
of the Court in Virginia ; for, we cannot know whether 
that Court will allow the suit to be dismissed. If it 
ought,to be, because the matters are decided between 
the parties in their own State, that Court will do it with- 
out our order, and of its own mere motion. ‘They think 
too, that. although this Court might put the parties'to 
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an election, yet it was not done, «and that the parties 
did not, of themselves, elect by first trying here. It is 
possible also that other matters may be involved in that 
suit, which might have prevented an order to élect, had 
a motion been made; for then the party making it must 
have shewn by the proceedings, that the subjects were 
the same. Upon this last point, I took it from the plead- 
ings that the whole matter of that suit formed a part of 
the one here, and I still suppose so, because the contrary 
is not stated by the defendant on affidavit, nor suggested 
in the petition. However, without that, the majority of 
the Court is of opinion, that the decree was erroneous ; 
and that the parties must be left to avail themselves of 
the decree here as they may be able in Virginia, where 
it will doubtless receive full faith and credit. That 
part of the decree is therefore reversed and the parties 
left at liberty to proceed in the suit in Virginia as they 
may be advised and allowed by the Courts in that State. 
Costs were given against the defendant, bécause the 
principal matter in controversy, which made a suit un- 
avoidable by the complainants, was decided against the 
defendant. This seems to us still to be proper, although 
a small cash balance might be found due to the defen- 
dant. However as the case is.to go again before the 
master, that ground for the rehearing will be reserved 
until the coming in of the report, and a motion for di- 
rections on it. 


Per Ccr1aAM.—DECREE CORRECTED ACCORDINGLY. 
8 @ Cte 


Mary Craven v. Peter Craven, Sen, et al. 


whose husband made a provision for her out of his personal es- 
not entitled to dower unless she dissent from the will within six 


months. 
The acts of 1784 and 1791, oar ch, 204 and 351,) construed by 


Gaston, Judge. - 


This was a bill filed by the plaintiff for dower in the 
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land of her deceased husband, Peler Craven, junior ; and 
to have a deed set up which she contended had been 
delivered to him by his father, the defendant Peter ; and 
which had, upon his death, been suppressed, as she al- 
leged, by the defendants. ‘This was the principal con- 
troversy between the parties, but it is not necessary to 
state the allegations and proofs in respect to it, because 
it was admitted in the bill, that Peter, the husband, had 
made a will disposing of his-personal estate only, out of 
which he had made a provision for the plaintiff; but its 
nature, or the proportion it bore to his whole estate, did 
not appear. The plaintiff had not dissented from this 
will. 


Winston for the defendants, argued, that the fact of 
the plaintiff never having entered her dissent from the 
will of her husband, barred her right to dower, and 
that-the bill must be dismissed. 


Nash, entra. 


Gastron, Judge.—The first question presented in this 
case is, whether the plaintiff has a right to dower in the 
land which she alleges was conveyed by the defendant Pe- 
ter, to his son Peter Craven, jun. her deceased husband 
If this question shall be determined in her favour, it will 
be necessary to ascertain the disputed facts in relation 
to that conveyance; but if it be decided against her, 
then the bill must be dismissed, because her claim to re- 
lief is founded exclusively upon this right. Before the 


“year 1784, (Rev. th. 204,) the established law of this 


Stafe in relation to dower was the same, with a few ex- 
ceptions, not affecting the present enquiry, which our 
ancestors brought with them from England. The 
widow was entitled to be endowed of one third part of 
all the lands of inheritance whereof her husband 

seised at any time during the coverture, and of which any 
issue which she might have had, could by possibility have 
been heir ; and her claim to,dower was liable to be defeat- 
ed or barred either at law, or in equity, by those well 


knowmmeans which according to the law of.England, - 


— 
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constituted either legal or equitable impediments to its 
assertion. Our act of 1784, made very important al- 
terations in the law relative to dower. Under this act, 
the widow was entitled to be endowed of @ third part, 
not of all the lands whereof her husband was seised du- 
ring the coverture, but of those only whereof he died 
seised. The claim to be endowed was also restricted to 
the widow whose husband had died intestate, ard to the 
widow who within six months after tle probate of 
her husband’s will, ‘‘the same not having.made any ex- 
press provision for her by the gift or devise of such part 
of his real or personal estate as was fully satisfactory 
to her,’”’ should signify her dissent thereto in open court. 
The act protected the widow, whom it declared thus en- 
titled, against conveyances made by her husband with 
intent to defeat her of dower, and furthermore declared 


‘ her entitled, if her husband left nochild, or not more than 


two children, to one third part of his personal estate, but if 
he left more than two children, to an equal share with 
each of the childrea. ‘The act also regulated the mode 
of proceeding to obtain dower, and endeavored to render 
it easy and summary. It directed that a petition should 
be filed in court setting forth the lands of which 
her husband died seised, and demanding dower; that 
thereupon a writ should issue to the Sheriff, to-summon 
a jury who were to set off to her a third part of her hus- 
band’s land, and put her in possession, which possession 
should vest in her an estate for life therein, and who 
should also allot to her the part of the personal estate 
to which she was entitled, to enure to her forever. Time 
soon began to manifest those inconveniencies which hu- 
man sagacity seldom foresees, and never adequately 
guards against, and. which almost necessarily follow 
upon any sudden change in.a system long incorporated 
into the institutions of a country. The act of 1791, 
(Rev. ch. 351,) recites that the power given by the act 
of 1784 to the widow, of dissenting from her husbands 
will ‘‘as therein regulated, deranges the whole estate, 
and is likely to produce the most unhappy dissentions, 
and expensive law suits,” and nndertakes to prescribe 
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: new regulations by which it hopes to remedy these great 
“vv — mischiefs. It directs that when a widow shall have sig- 
Casver = nified her dissent to her husband’s will by virtue of the 
Caavex. . power given to her by the former act, and a jury shall 
be summoned to allot her dower, they shall first enquire 
whether she is as conveniently and comfortably provi- 
ded for, as if dower were allotted, and if they be of that 
opinion, they shall so return to the Court, and by that 
return she shall be precluded from any claim upon her 
husband’s lands, except those devised to her by the will. 
It is silent as to what shall be done in case fhe jury up- 
i that enquiry should come to a different conclusion. 
directs also that when.a jury shall be summoned to 

set off to a widow thus dissenting, her part of her hus- 
band’s personal estate, they shall enquire whether the le- 
gacies given her be not equal to her distributive share, 
and if #hey so return, sheshall be therewith content; but 
ne if, they be of opinion that the provision in the will is not 
equal to a distributive share, they shall allot to her so 

~ much in addition as wil make it equal. The act then 

points out the various modes of effecting this equality * 
accordingly as there may be a residuum of specific arti- 

cles ‘‘not given away in particular legacies,” or as the 

residuum may consist of money, or as there may be no 

+ residuum, or an. insufficient residuum. Several other . 

. ——— are made in this act, and in others subse- 
* quently enacted, further lating this subject, but as 
* they do not affect the determination of this es PN it 
is unnecessary now ta.consider them. 

The husband of the plaintiff made a will by which he’ 
bequeathed to her personal estate, but devised no land ; 
this will has been proved; and she ‘has not dissented 
therefrom—assuming then for the present that her hus- 
band died siezed of land, has she a right of dower in 
rn. a that Iahd? So far as we know, ‘Or have been informed, 
‘this question is now, for the first time, presented for ju- 

dicial consideration, and we have to determine it with- 

out any’aitl to be derived from the learning and intelli- 
- génce of our predecessors. One case indeed has been 
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been referred to in the argument, that of Miller and wife . Dzc.§1833 — 
against Chambers, decided in this Court; but of which no 
report is to be found, in which there is no opinion filed, 8 
and of which we can learn no more than is shewn by ©™4V=*- 
our records. In that case the former husband of Mrs. qo case of | 
Miller, had left a will in which there was no prevision for —— 
her of any kind, and the Court sustained her claim to cript,) ‘stated by 
dower, although she had not entered of record her dis- —— ne an 
sent to that will. I was of counsel in that case for the dow ig entitled to 
defendants, and have no doubt but that the ground on ee ee 
which the decree rested has been truly stated here in the no provisioh -for 
argument. It was there contended on the part of the = ——— 
plaintiſſa, that the dissent required was not a decfara- tered her dissent 
tion of dissatisfaction with the will, as the words of, the from the will, 
act seem to indicate, but dissatisfaction with the in : 
cient provision thereby made, and that it was idle to’re- 
quire a solemn dissent to be recorded, when there was 
nothing to dissent from ; and it was further insisted that 
the act.of 1784: was intended to confer on the widow the 
right, and impose upon her the obligation, to. elect be- 

“tween the property given to her by the will, and the pro- - 
vision made for her by*the law, and that it could not 
apply but in cases where an opportunity of election was 
presented. One or hoth of these positions we mus®pre- | 


sume, received the sanction of the Court. — 
The present occasion calls upon us for no opinion, 
nor do we mean to expresseany, on the point adjudged+* 
in the casé referred to. We are bound to regard-every 
adjudication of this Court as clearvidence of the Law 
of the land, until the contrary is conclugjvely shewn. If 
indeed, the revision of that determination were necessa- 
ry, we should not hesitate to enter upon it, but we should 
do so with all the respect which is due to the high tal- 
ents of those who made * and all that solicitude ſor sta · 
bility and certainty in jadicial decisions which qalegj 
sense of duty ought to inspire, But that judgiheit 






the positions on which it is believed to be founded, do 
not bear upon the question in this case. Here there was 
a provision by will for the plaintiff, and something there- 
fore from which she could dissent, and which she might#< 
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A widow is en- 
titled to a provis- 
ion from beth the 
real and personal 
estate of her hns- 
band, and how- 
ever liberally he 
may have provi- 
ded. for her ott 
of one, she may, 
by entering her 
dissent to his will 
obtain her legal 


provision out of 


the other. 
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elect to take in preference to what the law would give. 
For ought we know. the provision was ample, and so far 
satisfactory, that she was unwilling to protest in open 
Court against it as insufficient, or against the will as 
treating her with injustice. The will has not been pro- 
duced, and we know nothing of it but from the plaintiffs 
statement in her bill. She alleges that it gave her per- 
sonal property, but no land, and upon this allegation 
she claims dower, although she has not dissented. 

On behalf of the plaintiff it is insisted, that under the 
acts referred to, the widow is recognized as having a 
perfect right to a certain part of the land as well as of 
the"personal property of her husband; that these are re- 
garded as entirely distinct funds, that whatever may be 

© Value of the legacies given her, and however far it 
—* exceed that of a distributive share, she is neverthe- 
less entitled to a full dower in the land; that she may 
save the unnecessary enquiry with respect to her share 
of.the personal property when satisfied therewith, and 
dissent only in respect to the insufficiency of the land 
given her; and when personalty alone is bequeathed. her™ 
omission to dissent amounts tondmore than an acknowl- 
edgement that she does not complain in that respect. 
This argument has been attentively considered, but it 


has not induced us to adopt the conclusion which it en- 


deavours to establish. The widow is indeed regarded 
as having a right to a part of both species of property, 
and these are such distinct funds that she may, however 
liberally provided for out of one them, successfully assert 
a claim to be legally provided for out of the other. But 
who is the widow thus entitled, and how is she to ad- 
vance this claim? The act of 1791 is entirely silent in 
these respects. It prescribes only the proceedings which 
are to take place after the judgment of the Court shall 


. have been rendered in favor ef the petitioner for dower, 


and after the jury is summoned in pursuance of that 
judgment, and by its eapress and unequivocal terms can 
apply to no case where a dissent has not been expressed. 
‘*When a widow has by virtue of the power ta her giv- . 
en in the said act, signified fer dissent from her nm 
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will, and the Sheriff in consequence thereof, and by order Dse. 1833. 


of the court hassummoned a jury &c.” such words.as these 
leave no room for construction. Recourse therefore must 


Craver 
vv 


be had to the act of 1784, to answer these enquiries, and ©4V8¥- 


the language of this act is very explicit. It enumerates 
twe classes of widows for whom it provides—the first 
comprehends the widows of those who have died intes- 
tate, in-which class the plaintiff is not included—and the 
second the widows of those who have left last wills, and 
therein not made any express provision for their wives by 
giving and devising such part or parcel of their-real.or 
personal estate, as shall be fully satisfagtory. She claims. 
to. be included in this class, not because her husband has 
not made any provision for her in real or personal.gs- 
tate—he has provided for her in personal —* 
but’ because that provision is not fully satisfacio· 
ry, and she wants dower in his lands. How is this 
claim to be asserted? _ The act answers, ‘‘Such widow 
may signify her dissent thereto before the judges of the 
Superior Court, or-in the court of the county where she. 
resides, in open court within six months after the probate 
of the will, and then and in that case, she shall be enti- 
tied to dower-in the following manner, &c.” The ex- 


pression of this dissent in the manner prescribed, is’ thus © 


made by the plain words of the act, an indispensable 
pre-requisite to the assertion of this her claim. “Where 
the language of a statute isefree from ambiguity, there 

is much hazard of misconstruction by departing from it 
in search of the supposed policy ofthe Legislature. If 
however we are to suppose that the Legislature intend- 
cd to establish a more general and precise rule of elec- 
tion, than that which theretofore prevailed, when a de- 
mand of dower by a widow conflicted with the will of her 
husband, this supposition will cenduct us to the same re- 
sult as is indicated by fie literal construction of the 
statute. Every deyise or bequest in a will imports a 
bounty, and therefore in general, cannot be averred to be 
given insatisfaction for that to which the devisee or lega- 
loo is by law entitled.’ In consequence of this princj- 
‘plelif'was the law before our act of 1784, that a devjse . 
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of lands to the wife could not be averred to be in satis- 
faction of dower unless it was se expressed, or unless, 
according to the opinien of Lerd Camden in Villareal v 
Galway, (1 Bro. Rep. 292, note, Ambler 682,) the ‘claim 
of Gower disappointed the will, and was inconsistent 
with it. Still less could a bequest of personality where 
no notice was taken of dower, (#yres v Willis, t Ves. 
230,) be considered as a gift in satisfaction thereof, and 


" imposing on the widew the: necessity ef choosing be 


tween the gift and her legal dower. But it was clear 
that if the bequest was declared to bé made in satisfac- 
tion of dower, or aych intention could be deduced by 
manifest implication from the will, the widow was bound 
to elect, either to accept the testamentary provision, or 
réfiising it to betake herself to her dower. It is need- 
less to state the authorities’ for this position, bat they 
may be found by recurring to ~Chancellor Keni’s 
valuable commentaries (Vol. 4. pagés 56 & 57.) The 
Legislature substituted a new rule, more absolute and 
universal. ‘They made every case of a testamentary 
disposition by a husband in favor of his wife, a case of 
election—whether the provision in ren] or personal es- 
tate. was made to her, or to some other person for her 
use, * whether the intent'that she should take it in liew of 
dower was expressed or not expressed; and whether it 
could be imptied, or could‘not be implied from the struc- 
ture and language of the will. And ‘to remove’ al? dis- 
pute as to the fact of lier election, they declared her to 
have elected to také@*undér the will, unless her refusal 
so to take was manifested’ within a prescribed time, by 
a solemn dissent in open court. 

It is to be recofected that the act of 1784, contemplat. 
ed an acceptance of the téstamentary provision as“ fully 
satisfactory,” or an entire renunciation of it. An its 
enagtments must be construed with reference to the then 
purposes of the. Legislature. The ‘widow could: not 
under that act hold the personal property given’ to. Het, 
and get dower by Taw. | Unless she dissented, * thir 
regulated the extent of her claims upon the estate. 
husband ; and if she dissented, the law prescrib 
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should be their extent, viz: one third part for life of his Des. 1833. 


lands, and a third or a smaller part, according to the 
number of children, of his personal property absolately. 
The dissent entitled her to this, but tono more. The 
power of tbe widow to procure indirectly, and in conse- 
quence of dissent a greater part of the estate than she 
could have claiméd in case of intestacy, grew out of the 
new regulations made by the act of 1791. Perhaps the 
Legislature of 1791 did notforesee this result, or if they 
did they might have regarded it as a less evil than those 
which occupied their minds, and which they were anx- 
ious to cure. Be this ‘as it may these -riew regulations 
are, as we have seeh necessarily confined to the cases 
where a dissent has been entered, and it cagnot béin- 
ferred that sich a power does exist where there is. no 
dissent, because it may be exercised when there is a dis- 
sent. Itis very true that‘the regulations in the act of 
1791 do offerstrong temptations to widows to dissent in 


many cases where a sense of propriety ought to forbid — 


_.them from doing so. It insures to.them all that is’giv- 
en, however greatly it may exceed in one species ef pro- 
perty their reasénable share, and presents them a chance 
of getting more in the other, even to the injury of*the 
children of their husband. “But there is a check, wheth- 
er sufficiently strong or not, it is not for us to say, upon 
the wanton abuse of this power. The dissent must be 


ad 
Cauaven 
Ve 
Cuaver, 


expressed within six monthg-after probate of the will, — 


while the memory of the deceased is fresh in their minds, 


and must be declared not in a clamber, were the influ-. 


cence of public ‘sentiment may be disregarded, but in 
open court of: their county. An interpretatien upon 
these statutes not called for by their words, nor reqnir- 
ed by their objects, will not be recommended to our 
judgment because it has a tendency to remove this check 
upon the abuse of a powér to which there is, (unavoida- 
bly perhaps,) a too strong temptation. 

we yet entertained doubts upon this question, there 
aré“interests of great magnitude and of general concern, 


_ the security of which demands the decision which we 


shall make. ‘The widows right to dower is paramount 
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Dee. 1883- to the claims of her husband’s creditors. It attaches 
) hg to the Jands after they. have been aliened by the heirs. 
“There is-no statute of limitations prescribing the period 
Caavex. within which it must be asserted. Justice, which it is 
the first object of every well regulated. society to estab- 
lish, and the repose of the community, “an object second 
only in importance to justice, require that it should be 
ascertained, as speedily as convenience will permit, 
whether the lands of a deceased man in the hands of his 
heirs and devisees are, or are not subject to this incum- 
brance. The law has defined the time, and prescribed 
the mode. when and how, this fact can be certainly known. 
The most obvious considerations of public policy forbid, 
without the clearest warrant, judicial exposition which 
will have a tendency to defeat this great purpose. of the 
law. 

It is the opinion of the, Court that the plaintiff-has not 
a right to be endowed of the land in respert to which 
she has instituted this action, and that her bill must 
therefore be dismi - But the,Court will not give the 

- defendant costs. —— on which the cause is de- 
cided, was a new one and well.eworthy of being tried, 
and.the conduct of the defendants in spoliating the deed 
has been highly reprehensible. The parties must pay 
their costs respectively. 

Per OvriMm.—Declare that Peter Craven junior, du- 
ly made his will, and thereby bequeathed to the plain- P 
tiff a part of his personal estate, thatthe said will was 
duly proved, and thatit doth not appear that the plain- | 
tiff dissented therefrom within &c. and that therefore 
the plaigtiff hath not in law a right to demand dewer of 
the lands of the said-Peter her —S and dismiss the 
bill without costs. - 
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Isaac Fraser v. Josern M. ALEXANDER, el. al. 


Upon the construction of a will reciting an intention to dispose “ of what 
worldly estate” é&c. arid directing “that ‘all my property, consisting of 
lands, stock of every kind, household and kitehen furniture, wagons, 
farming togls” should be sold at public sale, and disposing of the sales; 
and in another clause directing the sale of slaves; but making no dispo- 
sition of the proceeds.—It was held that the words “all my property,” 
were qualified by the words “consisting of” snd restrained to theyenume- 
Ad AAA — — . 


The bill stated that the plaintiff having been request- 
ed by Sarah Carson to draft her will complied and drew 
it as fellows : 

‘In the name of God, Amen, &c. and as to what world- 
“‘ ly estate it has pleased Ged to bless me with, I dispose 
‘‘ of in the following manner + Jtem, first >It ismy will 
‘¢ that all my property, consisting of lands, stock of ev- 
‘Cery kind, household and kitchen furniture, wagon and 


' farming tools, be sold at public sale, and the money 


‘thence arising to bé disposed of as follows, viz : all 
“my just debts to be paid and funeral expenses, then to 
‘¢each of my heirs at law, viz:. my mother Ann, and 
‘‘ sister Vancy, I give and bequeath the sum of fifty dol- 
·lars each, provided tliey should call for it in the space 
‘¢of three years from this date, and all the balance it is 
‘¢my will that it go to theuse of the Presbyterian church- 
‘+ es in the following manner ;,After paying the expen- 
‘+ ses of settling my estate, the one-third to. Hopewell 
“Church, one-third te Sugar creck Church, and the oth- 
‘¢er third to, the use of Pan creek Church. It is my 
‘¢ will that my Executor sell my negroes at private sale, 
“giving to each one of them a cheice of masters, that can 
‘¢make achoice. It is my will that Isaac Fraser execute 
‘‘this my lagt will and testament,and IE do hereby revoke 
‘¢any and all former wills by me heretofore mete, wit 
‘6 ness, &c.”’. 

The plaintiff averred that the negroes were expressly 
incladed in the first Clause, giving the property tothe 
three churches, and were stricken out of it-solely to en- 


able the executors to scll them at private sale, and thas 


—⸗ 
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Dre. 1833 permit them to select their masters. That the plaintiff 
‘Tasere andthe testutrix both thOugtit there was'a clear disposi- 
* tion of the proceeds of the sale of the slaves, similar ia 
AvexampzR. all respects, to that of the other parts of the estate. The 
trustecs of the three churches, and the next of kiu were 
made defendants, and the prayer was to have the mistakc 
corrected, or to have a declaration made of the title’of 
the Churches to the proceeds of the sale of the slaves. — 
The next. of kin denied any mistake in the draft of the 
will to be within their knowledge, and insisted upon 
their right to the sales of the slaves. 
The cause was heard upon bill and answer before 
SeaweExt Judge, at Mecklenburg on the last Spring 
Term, who ruled, 
ist. **That the bill and answer fell-short of ascertain- 
ing satisfactorily the truth of the alleged mistake.” 
2d. Upon the construction of the will-that *é although 
it professed to dispose of what worldly estate the testa- 
trix possessed; which words were equivalent to all her ° 
estate, yet that the proceeds of the sale of her negroes 
was not disposed of ; that it might~be said of the testa- 
trix, voluit sed tion dizxit. That the legatces, if they 
take at-all, must do so by an express bequest or by ane- 
cessary implication of one, neither of which appeared. 
That the next of kin are those on whom the law casts 
the estate in default of a different disposition.” His 
Honor then proceeded to ascortain the several sums due 
the legatees, and the next of kin, and decreed accord- ff , 
ingly, from which the trustees of the charches appealed. | 


No’ Counsel appeared for the legatces ‘in this Court. 
Devereux for the next of kin. 


» Rervin, Chief Jastice.—The causé being sct down 

for hearing upon the bill and answers, and ghe mistake 

in drawing the-will, not being admitted in the answer 

Cana mistake f the next of kin, who alone could effectually admit it, 

in drafting a will, the allegations of the bill upon that subject must be de- 

— olared not to be established, and: the ease must be de· 

the answer ofthe citled upon the construction of the will as written.’ The 
next of kin be Gourtihowever, would not be niierstood: as intimating ’ 








corrected? Qu. 
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an opinion, that it would hage been otherwise, if the mis- Dxc. 1833 
take had appeared upomevidencepor even by the answer, . ⸗ 
It is intended, as the questions of the admissibility of *™\*™ 
proofs, and of their effect -do not arise in the case, to Aurxaxnrn. 
Icave them altogether unaffected by the decision. 

In the court of equity it -was declared ‘that the pro- 
ceeds of the slaves of the testatrix, devolve upon her 
next of Kin, as being undisposed of by the will, From 
that decree the trustees of the religious socicties,to which 
the charitable bequests are made, appealed; and the 
only question made here is, whether the decree in-that 
respect fs right. I fully concur in the opinion de- 
livered by the judge. fF should think: with him, 
if the whole depended on the-first clad8e of the, will 
alone. © It is true the testatrix set out by declaring that 
she itends"to dispose of “ what-worldly estate it had 
pleased God to bless her with,” and next says “it ismy 
will, that* als my) property, &c. shall be soldat public 
sale, and the money arising therefrom disposed of as fol- 
lows 2” which is sufficient, unless qualified by some- 
thing else, to carry every thing. But here, after those 
general words “all my property,” follow ‘consisting of 
lands, stock of every kind, houschold and kitchen fur- 
niture, wagon and farming tools 2’ which, I think, dol 
quatify the foree of the preceding larger terms, and con- 
fine the bequest to the subjects particularly denomina- 
ted. Doubtless there may be’tases in which a subse- 
quent enumeration would not be held to be restrictive of 
the general words. If I give ‘‘all my property and es- 
tate, my lands, my slaves, my money om hand and due 
on bonds,” stock in funds or in banks, or money due on 
account might pass. The saperadded particulars would 
be rather cumulative than restrictive, and evince that 
those things were known by the testator to be of the cs- 
tate, and were intended to be disposed of; bubit would 
not shew that those things alone were in his contempla- 
tion. The legacy would not be confined to the particu-~ 
lars” enumerated, becausé not restricted to them in 
terms; but the enumeration would rather be considered 
as defective in itself, and things ejusdem generis might 








$51 
Dac. 1839. 
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| 


The case of 


Doe v a 


(ante 1 vol. 


382,) —*— 
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pass uuder the broader te , But when the term used 
does not convey the ideas that the. testator is endeavor- 
ing to let it- be. understodd, what kind of things he in- 
tends to give, but emphatically to express what things 
he is giving, the general expressions must be controlled 
by the particulars, and the bequest confined to the very 
things specified.. Here, ‘all my property” is controll- 
ed by ‘‘consisting.” It is not “all the property” abso- 
lutely; but all that “consisting of,” or which consists of 
land, stock, &c. It is not a defective enumeration of 
the.things intended to be given, . but is a precise des- 
cription_of the specific things given, and of all of them. 
Suppose there had been money or bonds in this case.— 
N - would have surmised that they were intensed 
to pass as a part of ‘‘all my property;” especially when 
it is recollected that besides the restrictifh on those 
words, created by ‘‘consisting of” certain particulars, 
amongst which are not money er debts, there isa pro- 
vision in the clause, that the property thereby given is 
to be sold at public sale, which is altogether inapplica- 
ble to. money, whether duc or in hand. If then, one 
thing, not of the articles enumerated, would not, by rea- 
son of the restriction pass by this bequest, how can any 
other thing not thus specified pass? The restrictive. ef- 
fect of “ consisting,” in context with *‘estate,”’ or ‘‘ pro- 
perty,” principally produced the decision in Doe v Hy- 
* many (ante 1 vol. 382,) and in the case cited therein 
by Chief-Justice Taytor, of Timewell v Perkins, (2 
Atk. 102.) : wr: 
But whatever doubt might rest on that clause, stand- 
ing by itself, it is removed by the subsequent one, which 
relates to the negroes specially, From that, it is clear 





ei * 
Speman 6 





they were not intended:to pass by the first, because a 


are directed fo be disposed of by private sale—a 
different ffom that of the articles enumerated in the fir 


This difference being in the contemplation of the testa-. * 








trix, she must be considered as purposely withholdii ae 


them from the former provision for the sale of the 
Although she afterwards makes.uo actual dispos 
the proceeds, that does not bring those pric 

















_ atee, and out of what fund payable. The pe 
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within the operation of the clause, from which they had Dse. 1633 
been designedly excladed. F * a 

Another question is made in this Court : whether the 
debts and funeral expenses of the testattix,and the lega · At=™4*>==- 
cies of $50 each to her mother and sister, are tobe paid A direction to 
out of the surplus,or outef the fund'tn. stick the church- mt nh 8 
es have an interest. In our opinion the latter is the money thence 
proper construction. ‘The general rule is, that the resi- Sing te be die 
due eyen. when bequeathed is the primary fund for such payment of debts 
purposes, although there be a charge upon part ig — 
of the estate’ This however is not a qu upon the » charge upon 
effect of a charge ; but rather what is givem.to eaeh leg- boats 
ing of this” 
will is ‘very particular. Aſter turning the te, 
except the negroes, into money, by directing: a Bale, 
come, these words, “the money thence arising to be dis- 
posed of as follows, to wit, all my debts aud funeral @x- 
penses paid; then to each $50, and all the balaiice, that ; 
it go” to the Churches. This is a precise division and 
appropriation of the whole fund, and determines the in- 
terest of the Churches to be what remains of it, after 

paying out of this very fund the preferred demands. If 
this fand hail failed, the legacies to the mother and sisr 
ter would have failed also; for they are payable out of 
it. ‘The moncy thence arising” is to pay them. It.is 








. true; that could not bind creditors ; but the question is 


as to the intention; and that is what we are to consider < 
in determining the legacies in charity. The balance is 
given; of what ? Of the moncy arising from the sale, out 
ef which had before beon given a sum to pay debts anil 
legacies. These are first given out of this particular 
fund and he balance, as the balance after answering the 
oth r purposes, is given to the Churches. 
Fi i of. administration are to be paid out of 

i resi t the debts, faneral cxpenses,and the two 

ies of $50 each, must, according to the express 
wi Fae ‘of the will, be paid out of the procceds of the sale 
of the other parts of the estate, as mentioned in the Bisse 
be and the dccree reformed accordingly. ea 

Per CurzaM. Decree arrsnurn: 

Youll. *47 
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— Joux HE. Drake, et, nl. v. Henry Broent, et, al, 





us. trves deni sale w viet im 
Te ite vs atte ble right ot law 
a partnership debt was assigned to a deceased partner, and thé 
peril g ove, —2 so that a Watrint of attorney 
to sue at law, could not be obtained; it was held that the exeelaor of 
the deceased partner could recover the debt in Equity. 











tw J. Drake decease ag Henry 
* nd-J. Enierson, and sct forth in substance that the 
_tefendant Binerson, and the deceased .V".J. Drake had been 
together in the practice of nyedicine as.eonart- 
ran agreement that erson should receive ong 
ifits, and his copartner the th 
—8 defendant Blquut became Tues 
» that the firm was dissolved, and that on its dis- 
solution Emerson received his share of the profits, left. 
this State and’removed to some place which the plain- 
tiffs cannot Gnd out. “The bill { further, alled ged that M⸗ 
cholas’ Drake was dead, and the plaintiffs had béen duly 
appointed and have qualified as his executors, that among 
the valuable pipers of their testator, they found the ae- 
cayutol Drake & Emerson against Blount,and avered their 
belief that this account was just,and that in the : final set- 
tlement between the copartners tlic same had been allot- 
ted to their testator as his exclusive property. The bill 
also set forth that two attempts had ‘been made by the 
plaints ta recover the artount of this account,by a suit 
a in the name of Emerson, the survtying partner, 
but that they had been nonsuited for the want of a war. > 
rant of attorney from Emetsin to sue in his behalf. The 
plaintiffs further charged t that they had offered to indem- 
hif, Blount upon paying thé account, ‘against the claims 
of” merson, which offer had been rejected, and that find- 
ing all effurts to obtain payment by amicable means un- 
iling, and being unabte ‘to proceed at law in the name 
of Himichobu. hey prayed’ the aid of the Court of Equity te 
compel a discovery from Blount, and to decree the payment 
of what shall be found due, and for general t relief, 
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To this bill the defendant Blount put ina general de- * S 


yaur rer. 

His Honor Judge Srrancr, tt Nash, on the Spring 
circuit of 1834, overruled the demurrer, and upon the 
prayer of the defendant allowed an appeal, 


Badger for the defendant. 
B. F. Moore for the plaintiff. 


Gasrox, Judge.—After, stating theigubstance of the 
bill as above, proceeded as follows :—Upon the facts 
thus svt forth, which for the nt must be.taken 
te be true, there can be li or no qutation but 
the plaintiffs are entitled relief. own 
benelictally the money due Beg Fale to he beg of 
Drake & Emerson. Emerson, the surviving, 
aloiie the legal right to-collect.it, and is bound ‘to pay 
over the money when collected, unless there be unsatis- 
fied creditors of the firm,to the plaintiffs. As Emerson is 
a naked trustee, he has no inducement. of interest to 

take upon himself the trouble of collection, and as his 
residence i is unknown, the plaintiffs are unable cither to 
compel him to collect, or obtain from him an authority 
to sue in his name, Without sqme aid from a Court 
of Equity the plaintiffs must lose what in justice they 
qught to receive, and the defendant will be permitted to 
keep, what in conscience he ought nat to retain, ‘it 
is objected that these facts give the plaintiffs no right to 
general relict, but can at ‘best furnish but a ground for 
the exercise of what is termed the auxillary jurisdiction 
of a Court of Equity, by. removing out of the way the 
specific ostacle which prevents the prosecution of a suit 
of law. We think this objection not well founded. The 
interest of the plaintiffs is one of equitable cognizance 
only; they cannot assert their right but in a Court of 
Equity, and they make out a case entitling them to 
into such a Court for the protection of their rights. 
irrit be the duty of their trustee to collect the money, 
his misconduct furnishes a sufficient cause for the inter- 
ference of a Court of Equity. If it is not his duty to 


Biter 


make the collection personally, his absence from the ~ 
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» State, and the inability of the plaintiffs to procure from 
him the necessary authority to act in his name,: make 
out a case of acciden the relief of which such a Court 
is the appropriate forum. And it is the general rule of 
a Court of Eqnity, when it has jurisdiction of the sub- 
ject matter, to do full justice to all concerned in it. When 
a Court of Equity takes cognizance of a lost ‘bond, it 
exercises that jurisdiction, not by undertaking to remove 
the obstacle in the way of the effectual assertion of. the 
right of the obiligee in an action at law, but by decreeing 
what is just between the parties, compellingdhe one to 
pay; "and thet@ther to igdemnify. In fact it may well be 
questioned” whether? a Court of Equity will ever require 
that to be done in a Court of Law which is against its 

lishéd rules of proceeding, to. dispense with the pre- 
féFt of a bond, or the production of a warrant of attor- 
ney» If it could do so, it ought not, because this would 
he to deprive the party of a leg Fight, without provi- 
ding an adequate security against a probable or possible 
léssy by such interference with it. Here all the parties 
interested are brought before the Court, and it 


has it in its power much more effectually to secure and 
protect the rights of all than could possibly be done by a, 
Court of Law under any assistance which the Court of 
Equity might render. | 
Court is of opinion that the demurrer was prop- 
overruled, and that it be so certified to the? Court 
below. 


Per CurtaM,—DEcREE AFFIRMED. 
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« > Atvesp D. Kn oy Soa 
v. — ragil 
, ames Cowzn axp Cuattes D. Conxzn. — * 
valle, But where he’ who has the legal title, hed notice, at the'tiine his’ Nee 
saunter servi ———— | 
a note was to. 3 asa » and A made subss- · 
Br a ce hee kl 1 notice that the 
* off to the note, it stands as a security to A, 
for advances made notice. OE och Tay 

























‘The facts inthis caso were, that on the 22d.of Janua- 
ry 1822, the plaintiff gave to the defehdant Conner, two 
promissory notes for the sum of $1115 each, payable on 

 fret.of Jan 8 1 e 
oe 826.0" That in the year 


came the surety of Conner, for a deb —— 
and that the laiter⸗/ on the 1th of January 1884, en-. 
dorsed to him the notes above mentioned to indenmify, 

him against his résponsib 

1825, Cowen was 











he collected from the plaintiff $1167 68, the nett 4 
of the first note after deducting the,costs of . 
' On the 12th of August, 1823, the plaintiff became the 
} surety of Conner, in a repleyy bond in this State, and 
- afterwards was compelled to pay a large sum of 
on that“account, and-also, other sums, as the surety 
Conner, amounting to more-than was due on the sécond 
note. From a letter of the defendant Cowen, dated in - 
June 1825, which, was produced . by the 
Conner, it distinctly appeared, that he then had notice of 
these payments of the plaintiff, and of the fact that he 
looked to the notes which he had given Conner, for re- 
imbursement. On, the 12th of Jannary 1824, Conner 
sold to Cowen by deed of bargain and sale, with-cove- 
nants of general warranty, a-tract.of land in Georgia. - 
Upon this land the taxcs for the préceding ‘year. wore 
Vou. I, | ae 





— — 
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‘ Joun Sexiers v. Hatry Brvax, et al. 


Mutual debts only, can be set off in Sites ai Well as ot ew; and where 
Aw administrator, had a jodgment against B, who had in C’s name, 
against A in his own right, and being insolvent * as 


_ ‘Fecovered one 
_ signed it to a i the latter judgment applied in 
_ @atisfaction of the former. 


The pléadings in this case were very intricate, and 
the proofs exceedingly voluminous. They all resulted 


* in the following facts. ‘The plaintiff as the administra- 


tor of Josiah & Esther Blackman, at November term, 
2826, of Jolinston County Court, obtained a decree 
against the defendant Bryan, who had been guardian of 
his intestates, for $6097 98. Bryan was 

the plaintiff had not been able to realise from an exc- 
cution sale of his property, more than half of the decree. 
The wife of the plaintiff, was the sister of Josiah and Es- 


ther Blackman,and was,under the statute of distribution, 


entitled to one fourtli of the residue of their estates. Be- 
fore the plaintiff had obtained his decree against Bryan, 
the latter had, in the name of one Fellow, obtained a 
jedgment in the County Court of Sampson, against the 
aintiff, for the sum of 900 dollars The beneficial in- 
in the suit being in the defendant Bryan, daring 
its pendency he made an assignment of it to Thomson, 
also a defendant, to secure antecedent debts due by him 
to" and to the other defendants. 
“plaintiff sought to extinguish the judgment 
against him, by applying its amount,’to the payment, 
pro tanto, of his unsatisfied decree aginst Bryan. 


Badger awd J. it Bryan,: forthe Plaintiff 
» Devereux, for the defendant. 


f Aston, Ju Ate, stating the material facts * 
opport of this praycr, it is-urge, 
ed that as Bryan, wi at ame ee c of the assingment, was in- 
solvérit; ‘and as the aséignment was made not in consid- 
eration of value, but as a mere security for pre-existing 





' debts, the assignees have succeeded to no other rights 


























than those — — the judgment ix Tew 1828 


yet subject to every-equity. which 
while it was his property. Admitting: 





ei, Se 


be correct, it becomes necessary to enquire: whether the ete 


plaintiff had a right-to set off the decree against this 
claim while it remained’ the: pa of Bryan. The 
court in af apininn, that by the law of a Quurt of Equis 
ty, the plaintiff was: not entitled ta the setial’ against 
Brgau. We iw true that before: any statute wad: ever 
cen Si: PRIME: emma Seta. Chaneiionny bee 


TY 
5 


ed each other. Dut ia the CiVIT Taw, + compensation 
their own right, and a debt in ane right was not 


mitted to be sect off against a debt in another right—- 
See Whitaker v, Bush. (Ambler 407,) citing Digest l 26, 
§ 3 E. 23, and t 16 Tit @L. 14. See also 1 Pothieram 
obligations 373. Nor since the adoption of the doctrine 
af “compensation,” ap set aff, have J heen able te find. any 
case of acknowledged. authority in which, except usider 


repeatedly. and expressly asserted, that in equity, as at 
law, there can. be no set-off where cither of tho debts ie 
in auter droit. (Afcdlicott v. Bowes, & Veg. 207, Chaps 
man v. Derby, 2 Ver. 117. Bxparte Qaenden, 1 Aiks 
237. Bishop v. Church, 3 Atks. 691. Hareey v. Wood; 
5 Mud. 409. Gale v. Eultrell, 1 Foudly & Jarvis 180. 
There are cases indeed in which the rule is: departed 
from in appearance, but it is upheld in its spirit. Where 
a connection can be traced: between tle demandes 
where there js an agrecment that one should: liquidate 
the other, either expressly proved, or implied from mu- 
tual. credits—where the set-off has been prevented by 


fraud; as in Bxparte Stephens,(11 Vesey, 24,) explained — 
in Bixparte Blagsden, (19: Vea. 467,) these ave sometimes 


Vor. Il. #49" 
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of & more extended application 
set off in equity, than is permitted at 
such application prevails, because the 
ion of a court of equity is not so, trammelted, 
with forms, as that of a court of hay. These are not 
éases of exception to the of mutuality, but of 
assertions of the principle, so made, as to operate upon 
the truth of the tran Ht has been said, (and 
how this may be is not material to the present question, } 
that exceptions do exist in the peculiar jurisdiction whicle 
the English ChanceHors administer under the Bank- 
rupt Laws. Lord Rosslyn has so decided in Ex parte 
Quinten, (3 Ves. 248,) but this decision was disapproved: 
by Lord Eldon in Ex parte Pwogood, (11 Ves: 547,) and 
in Ea: parte Flint, (1 
a Court of Equity certainly is, that the debts or credits 
which set-off, must be mutual, and 
and from the same persons in the same capacity. 
(Dalé-y. Cook, 4-Johns. che 17, Rep. +1. y Thedebts here 
sought to be sot off, were not-due to, and between the 
‘same'persons. ‘The plaintiff owed the defendant Bryen, 
but the defendant. did not owe the plaintiff Mis debt 
was to the estate of Josiah Blackman and the estate of 
Esther Blackman, of which estates, Sellers.is but the le- 
gal curator or administrator, On the death of the 
Plaintiff, the interest in the decree will not- pass to his 
‘but be confided ,to the keeping of anoth- 
er curator, It could not be pretended that the defead- 
ant might insist that-his personal demand against the 
plaintiff, should be applied as a set-off to the degree 
which the plaintiff obtainedjin his capacity of adminis- 
trator. And ther¢ must be\something. very peculianin — 
the case, which would nevertheless authorise the plain- 
See at ee 
such ademand. - Lo Fagen # 
~ AD hwcOnly' etvoumstaiice xretied —— —— 
out of the operation of the rule requiring mutuality “as 
éésential to the set-off) is the ‘insolvency: of Bryan. d 
aireumstance ought to produce such a result, -Insolven- 
. s* it ae? 



































that as the plaintiff’s wife is entitled to.a 
share of the estates of Josiah and Esther Blackman, 
plaintiff, to the extent of this share in the decree,should be 
pegarded in equity,as the creditor of the defendant Bryan, 
_ and thus there is the necessary mutuality. . This posi- 
tion cannot be maintained. In the fitst place the plain- 
tiff’s wife is not entitled to a specific partef this decree, 
-butto a share in the nett amount of personal assets to be 
divided among the next of kin. This cannot be ascer- 
tained witheut an account between the administrater 
—R the next of-kin aré not-partics, are 
suit to J— H 
apprehend the court will vestrain B-urea wane? 
collection of his debt ‘ until all these accounts are clear-— 
ed, in order to see what_rights of sct-off,there may be 
in the result.’ (Ex parie,,Twogood, 11 Ves.518.) In 
the next place, the plaintiff’s wife is not a party to, this 
suit, as she necessarily must-be in cvery caso where her 
rights aro to be asserted ; and finally, were she a party, 
there wouldybe.a fatal. want, of mutuality. ‘The debt 
.which Bryan owes her cannot be set-off against a debt 
which her husband owed Bryan. This point, if — 2*7— 
thority were needed, to establish it, was expressly ad· 
audged in ex parte Blagden (19 Ves 465.) 
» Af these views be correct, it would. seem: rily 
‘follow, that the plaintiff cannot havo tho relief which he 
praysfor, unless he can.set aside the assignment to 
Thompson and others, as fraudulent and void. If it be 
fraudulent, then the. judgment which was rendered 
against the plaintiff is to be regarded as a judgmentob- 
tained by Bryan, and the plantiff’s case may be brought 
within the operation of another principle of equity, or 
» rather of the same principle somewhat modified in its.ap- 
other, when the money to be paid by one of the parties 
can be reclaimed by him fromthe party who is to re- 


esi 
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eeivo tt. Thi has been asserte: to a greater 
which is more generally termed set-off. 







in the case of Mitchell v. Oldfield, (4 Term 
— 
* recovered by C against A and B Was set 
by a judgment recovered by A, against C, because, 
notwithstanding C’s judgment’was joint, the whole K- 
@bility of it might be pressed against A only. This de 
viation from a rule of strict matoality, which ordinarily 
forbids joint dedts to be oppored to separate debts, by 
way of set-off, instead of inducing either courts of equi- 
or courts of law, in the exercise of their equitable jr 

ion over their suitors,to deviate yet farther, and to 
disregard still more the whalogies furnished by the legis+ 
Jafive rales of set-off, has lately tent-the effect of render: 


Ths not frau- , sXimine, however, whether in the case 


pposed, this principle of natural equity can be invoked 


dona Ade creditor yy the plaintiff. There is we pretence for treating the 





‘assigninent as fraddélent, unless it be bad faith for an 
insolvent debtor to prefer one set of creditors te ano- 
ther, where the faw has not attached a spécific lien on 
the property, by the conveyance of which, the preference 
‘anid by the assignment of Bryan, took his claim, such as 
it then was, and do not for their protection bigh- 
er rights ‘than those Which followed on an honest trané- 
fer of the debt. When tle judgment was rendered, | 
which the plaintiff asks this relief, tt was in law 
judgment of Fellows, and in equity, the judgment of 
the assignees. The money to be coHected upon it,is nut 
‘to be received by Bryan, but by his co-defendants, and 
‘their property ‘cannot be taken for the satisfaction of his 
debts. No case has been produced which will warrant 
acreditcr in demanding that a judgment obtained against 
him by the assignee of his debtor,shall be deducted out 
of his judgment against such debtor. The case ef Doe 
“ve Darntém, (3 East 149), is an authority in point,that 
‘the judgment of the legai assignees of an insolvent debt- 
‘Or, cannot be thas appropriated, and we see no reason 




















—— Doe, se 
* Sed 
‘wignees in fact. —2* —— 
Tn the open ofthe Court, that ho patie 
aust be dismissed With cost. Onicen 
“Pue Conus Stee Orem. 
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Yaowas Cranv¥, eet. v. Taomss BD, Casnee. 
‘A ples of the act of 1819, (Rev. ch, avoiding parol contracts for the 
— as canee Le: —— 


‘is Intended to appty. is it bad, when it scexpressed to 
be “to the residue of the bill not ,~ when in fact the ples a> 





at that time, was the owner of certain grist and 

mills and a distillery, with land and fixtures annexedte 
‘become his partners in the basiness of niitting and Gis- 
tilling. That in order to carry the-agreement into ef- 
fect, it was stipulated that Clanty and Child should own 
‘each one third part of ‘the lands, ‘mills, 4c. for which 
they were tu pay a certain price, and then the busivets 
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8 Aamairs ofthe-concern. . That in 1830, the firm of Tho- 
mas Clancy § Co. failed, and an assignment of their e& 
plaintiff Norwood, for the benefit — 
Gate. of their creditors—and that in consequence of their fail- 
fulfil their contract with the 
defendant. The bill then prayed that an account might 
be taken of the- partnership dealings and transac- 
tions, and the deſendant compelledꝰ to refund to the 
plaintiffs what they had paid out and advanced in 
the-said business, and to pay over to them a just. propor- 
tion of the profits. 
: is bin, th ‘defendant pleaded ‘the ‘att of ‘1819, 

116,) aveiding parol contracts for the salo of 
dands; and as:tothe residue of the bill, demurred for 

— tn. pl del fg sion ett — 


* Hie Honor Judge Dawrea, on the Fal! citcuit of 1833, 


ov and demurrer, whereupon the defend- 
— X a ———⸗ HaidTy 
— forthe defendant. 








he mer the bill, and has. * 
ugh a. demurrer thereto ha 
— wate tha pccie ts 
wholly disappointed as to,tho objects of this ap 
we shall express onr opinion upon matters involved in the 
—— although a decision of them ig not necessary 
for the judgment which wo,shall render. We think that 
bill in ite.present form does ge out, a case 
is ihe ‘plaintiff. to relic The ; 
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comes within the parview ofthe act of 't8 

be avoided, unless signed as the *2 
avoidance does net — eam eR * 

which is confined to the sale of the land, bat affects the 
entite:contrast.’ Neither ofthéipartiés,sonedisdoveringy =, contre 
mis part to:bé inconventeht;»camnequire to:haverthe st! which involvesan 
 gidué of 'itheagrcomentexeciteds: Unlession€Bf theparh ss. or land, is 
ties objects; because of the statute, ther coiitencti stam within: > 


entire. If eitherobjectspitiisayoided:in foto.) es) + 1819, and may be 
Phe platitifs, aecording?to the frame orehi® bill, tilive S79 ” unten 


clected to avoid the parol parent — 
have seen, no right to ask — — 


they ‘ask for compensation,  Becaiise ‘of ‘their ad vanceses something 
made, ant losses incurred upon the confidence that: suely P eS ofa 
agreentent® Wott ve reieully exetiited. But if, whole. 

by their own act, the of it lias been prevent- 

ed—if they have voluntarily andoned the wpesament— 

whereas their inguny, ‘arid what, their, title to; redress? 

In conscience, they should have | proceeded to fulfil the 4 vendee 
agreémient On theif part as thougtiit Wiad been sighed, svoids 
so.long as the defendant admitted its efficacy, The aw, sale of land, 

kas put it into their power 2** eflicacy “ys 7d no all pa 


einige the SdveNERg BE Gaeegs bo —R 
Wherever a demand. is preferred i in any. cont — 
muneration, because of the avoidance of a contract un, 
der the statute of frauds, the court will not be 1 reught 
into activi ity except.at the instance of him, Who.o ers. 
execute the agreement, or. nm. has been willing anc —* 
Faiiii — 
But in the exercise, of — limited **8* por 
this appeal from an interlocutory .order, we appreber 
that_we.can only. revise he can he 
pan ot hy — —— 
cauas Spec 
demurred, unto. Milfds. Pl. 178. Chitwynd y. 
2 Ves... Sen. 450,. Robinson y,.7 


















2h BQUITT CASRS ARGUSD AND RETERMINED We TUR 


Daa. 183%. overruling it, but it is the more vicious in this case, be- 
A *auserthe plen-entends to. all she accounts arising out of 
« thesaleand Joint ownership sinted in: the bill, every ace 
Vass count asked may be considered as arising thereout, and 
the court cannot distinctly see what: part of the bill is: 
left uncovered by the plea, and te which the defendant 
of the plaintiffs (such as it is) is actually founded upon 

the invalidity. of the unsigned agreoment. 
We shall therefore cause our opinion to be certified 
to the court below,that it has. not erred in overruling the 
shall proceed further with said cause as it may be here- 


0 @ Gene 


— eee 


—Wirmase Raw; adw'r. of Ssuan A. Kas; 

wm 
Waraanxu Watson, ex’r. of Ernnam Mutter, 

A légacy to 0 gtand-child “whien she comes of age,” and “if she dies be: 
fore she arrives at lawful age or marries,” then over, is contingent, and 
vests:only upon her arrival at full age or marriage. But the payment is 
postponed until she comes of age,and interest accrues only from that time, 


The defendant's testator, hy his will, bequeathed as 
follows :— 

“1 give and bequeath to my two grand-daughiters, 
“Sally Anu and Barsheba Miller, when they arrive at 
“age, one thousand dollars, to be paid them out of my 
“ estate, or whenever my executors can afford to pay it 
out of my estate. If either of my grand-danghters, 
“ Barsheba or Sally Aun Miller, should die before 
arrive at lawful ‘age or marry, [ wish the survivor 
«* heir that one’s part that sliowld’ so die, and in case 
«both should die before arriving at lawful age or mare 

I wish their legacies to retarn to my estate.” 
case made by the bill and answer was, that the 
questions were, whether the the legacy to the plaintiff 














~ 








SUPREME COURT OF NORTH-CAROLINA, 
wife was lapsed because of her death within age—an@ if 
not, when did interest upon it begin to ran. 


Hogg, for the plaintiff. 
No counsel appeared for the defendant. 


DanteEt, Judge, after stating the will and facts as 
above set forth, proceeded:—If a legacy is given to a 


person, when that person arrives at the age of twenty- 


one, it is a contingent legacy; and if the legatee dies be- 
fore that time, the legacy is lapsed. Ifthe question now 
rested on the construction of the first clause in the will, 
relative to the two legacies to Sally Aun and Barsheba 
Hiller, it would be very clear that the plaintiff could 
not recover, as it appears that Sally dan died before 
she arrived at lawful age. The te⸗tator, however, may 
prevent the legacy fromJapsing 5 bat to do so, he must 
not only declare his intention to that effect, but te mact 
likewise mention the person who is to take it. In the 
second clause in the will, concerning these twe legacies, 
the testator expressly declares that if either of his grand 
daughters should die before she arrived to the age of 
twenty-one, or married, her legacy should go to the ser- 
vivor. He further declares that the legacies shall not 
come to her estate, or to his residuary legatees, until 
both his grand-daughters shall have died, under age and 
unmarried, ‘The arrival to lawful age, or marriage of 
either of the two grand-daughters, were the contingen- 
cies upon which the legacies vested. If either of the 
events occurred, the legacy was no longer contingent, 
but then became a vested legacy. After the marriage of 
Sally Ann, and her dvath before twenty-one, the legacy 
could not, by the express declaration of the testator, go 
to the survivor, nor could it come to the testator’s estate, 
but upon the event of both contingencies failing. Whete 
was it then to go? The answer is plain. It became 
vested in Sally Ann on her marriage, and on her deathy 
it went to the plaintiff, as her administrator. Although 
the legacy became vested on the marriage of Sally dan 
Miller, yet we think it was not payable until the time 
she would have arrived at the age of twenty-one yeardj 
Vex. II. *50 


Daze. 1888. 
wv - 
Kzat 
v. 
Wartsor. 
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Des. 1883. if she had lived; and tlierefure no interest is allowed 


upon it, until after that time. 
Par Cuvr1saM.—DECREE FOR PLAINTIFF. 


MLSE 


Rozert P. Jones 
v. 
BEXSAMiIM Buttock & MosEs Jones. 


Courts of Equity take jurisdiction in all matters of account—and where 
the adniinistrator ‘of a principal debtor agreed with the surety to confess 
“assets to the action’of the creditor, upon condition that the surety would 
pay the residue of the debt, deducting the assets really applicable to it, as 
an account of the administratien Oey 2 eee. 
‘tetrator, his bill will be sustained. 


ne plaintiff averred in this bill, that one Radford 
Gooch, on whose estate he has taken out letters of ad- 
ministration, was, in his life-time, guardian to the chil- 
‘dren of one Wheeler and of one Matterson, and has given 

bonds for'the faitliful discharge of the office—that the de- 
fendant Bullock was the surety to those bonds given for 
the benefit of the Wheelers, and the defendant Jones to 
those for the benefit of the Muttersons—that process on 
these bonds was sued out against him and the defend- 
ants, returnable to May term, 1824, of Granville Coun- 
ty Court—that the defendants, being fearful of a defi- 
ciency in the assets of Gooch, applied to him, and re- 
quested him to confess judgment to those actions, so as 
to bind the assets, and thereby give them a priority over 
other debts of equal dignity—that as he had been fixed 
with assets in several other actions brought before that 
time, and was moreover entirely ignorant of the amount 
of assets in his hands, he refused to accede to this re- 
quest.---whereupon, the defendant Bullock renewed the 
request, and as an inducement for him to consent, pro- 
mised him that they would indemnify him from loss by 
reason of the confession, and would pay any deficiency 
in the assets which might exist, after deducting them from 
thesums with which he,the plaintiff was already fixed. The 
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plaintiff then averred that in fact he had, in May,18@4, Dsc.. 1833. 
charged himself by confessions of assets nearly tothe ful 
amount in his hands, leaving only 166 dollars unadmin- — 
istered, and applicable to the debts due the Wheelers and. Bvetzecs. 
Muttersons—that those debts amounted to 688 dollars— 
that the defendant Bullock,notwithstanding his agreement, 
had procured himself to be appointed guardian to the 
Wheelers, and had caused sci. fas. to issue upon the 
judgments confessed in their favor, with the intent to 
charge the plaintiff de bonis propriis with them. The 
bill prayed for an injunction against these actions, an 
account of the assets of Gooch in the plaintiffs hands,and 
for general relief. 
The defendant Bullock denied all the allegations of the 
bill. The defendant Jones never answered, and as to 
him the bill was taken pro coiifesso. The agreement, 
as set forth in the bill, was direetly proved by the gen- 
tlemen of the bar who conducted the suit agume+the 
plaintiff on the guardian bonds. There had been an or- 
der in the cause for examining the defendant Jones de 
bene esse—he also distinctly proved the case made in the 
bill. ~ There was no proof that the defendant Bullock had 
procured the appointment of guardian to the Wheelers. 


Devereux and W. H. Haywood, for the plaintiff. 
Nash, for the defendant Bullock. 


Dante, Judge.—After stating the pleadings and 
proofs, proceeded as follows:—First,as to the agreement, 
it is proved as set forth in the bill by the deposition of | as” - 
the counsel; but the law of this court requires two wit- must be disproved 
nesses to contradict the denial of the answer. -'The 7 *¥° mimenss 
deposition of the defendant, Jones, has been taken, plaintiff to a de- 
subject to all just exceptions. Can this deposition be le- - 
gally read? The plaintiff seeks no decree against Moses 
Jones, and it appears that the said witness has no inter- 
est of his own to be affected by any decree that may be 4 gegendant 
- rendered against Bullock. The plaintiffin this case may against whem no 
examine as a witness any one of the defendants against oun me 
whom there is no decree sought, and who is not concern- qualifyinginterest 
ed in interest. (e Mad. ch. 416, 417-18.) 'This witness Dye namag’ 
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Das: 1883. proves that Bullock agreed, in case the plaintiff would 





confess the judgments. that he would not hold him liable 
to pay more in discharge of the said confessed judg- 
“ments, than the assets in his hands. This witness sup- 
ports the first, and both establish the agreement as set 
forth in the bill. 

The second objection made by the defendant Bullock is, 
that it is a case-where relief might have been had at law. 
* ‘The answer to this objection is, that although the plain- 
tiff might have had an action at law, he could not have 
had as complete relief there, as in this court. It is ne- 
cessary that an account should be taken, to ascertain 
whether the plaintiff had assets to pay all the judgments 
confessed, or what portion of the same. In a .court of 
law, and especially in an action where the administra~ 
tor of Gooch must be plaintiff, it will scarcely be practi- 
cable to take such an account with correctness, and this 
eourt-atords peculiar facilities, and possesses proper 
jurisdiction in matters of account. 


Thirdly, the defendant alleges that the plaintiff * 
or might have had assets to pay all the judgments, ifhe 
had used ordinary diligence in collecting the same— 
The master has, by the consent of both parties, taken 
an account of the assets belonging to the cstate of Gooch, 
that came to the hands of the plaintiff, aud also an ac- 
count of the judgments against the said administrator, 
and his other liabilities. The defendant has filed several 
‘exceptions to the report. On looking into the order of 
reference, it appears that the master was required to 
‘take an account of the amount of assets that came to the 
hands of the plaintiff, and also an account of the amount 
‘of judgments which had been rendered,against the ad- 
ministrator, their sums and dates. The master has 
charged the plaintiff only with such assets as actually 
came to his hands; he does not appear to have charged 
‘him with any sums of money that may have been lost by 
the mismanagement or negligence of the plaintiff ; 3 nor 
does he report that there has been no loss on that ac- 
count. ‘The master has reported several judgments ren- 
‘ered against the plaintiff, after May Court, 1824, the 
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time when the plaintiff confessed the judgments as menr · Des· laas 


tioned in the bill, and has given the plaintif’ credit for 
the same. But it appears to us that the plain- 
tiff was not entitled to be credited for any judgments 
rendered against him after the date when he confessed 
the judgments in court. The plaintiff might have barred 
all claims which were brought against him after May 
Court, 1824, by pleading the judgments which he had 
confessed in court against these claims. If he, through 
ignorance or negligence, omitted to plead the judgments 
which were had against him in court, to warrants or 
suits that were subsequently brought against him, it 
shall not operate to the injury of the defendant. The 
report, as it stands, cannot be easily rectified, and we 
think it best to set it aside altogether, and order-ano- 
ther reference to the master, who wilt-take an account 
of the amount of assets that actaally came to the hands 
of the plaintiff as the aministrator of Gooch, of Which 
might have been collected by him,if he had used ordinary 
care'and diligence. The master will also take an ac 
count, and report what judgments or liens against the 
estate of Gooch,existed prior to May Court, 1824, Such 
judgments and liens the plaintiff will be credited with in 
his administration account, and no other, for after that 
date, he had the power of barring all claims by plead- 
ing the judgments he had confessed in court, and if he 
did not du it, it was his own fault, and Budlock shall net 
be prejudiced thereby. 

The report, therefore, is directed to be set aside, and 
the case is again referred to Thomas B. Litilejoha.to take 
an account of the estate of Gooch that came to the plain- 
tiff, or might have been obtained by his using ordinary 
diligence. The commissioner will also ascertain what 
judgments or legal liens existed against the plaintiff as 
administrator of Gooch, before the date when he con- 
fessed the judgments mentioned in the bill, viz: before 
May Court, 1824, of Granville county, and allow the 
plaintiff credit for such judgments and liens, and his ex- 
penses and reasonable commissions. ‘The commission- 
cr is also directed to report whether any payments, and 


Joure 
Us 
Buy.ecx. 











872 EQUITY. CASES ARGUBD AND DSTERMINED IN THB 


Dee. 1883. if so, what payments have been made on the judgments 
a confessed, and by whom made, and what is due thereon 
3 to the plaintiffs respectively in the said judgments. 
— Per Cur1aM.—DiIREcT AN ACCOUNT. 





OI 


Nancy Guitrorp Bray 
v. 
Luxe G. Lams, adm’r. of Wit11am GoiLrorp, 
et al. 


A legacy, “to be paid out of my estate,” is charged by those words upon 
the land which passed by the will, especially where the personalty is ve- 
ry small, and was all given to the wife for life, and she appointed exe- 


William Guilford made his will,executed. so as to pass 
real estate in 1829, which he began by saying, “I dis- 
pose of my worldly goods as follows,”’ and then thus pro- 
ceded: **I lend to my wife Elizabeth the use of all my 
**Jands during her life, and if at her death she should 
“eave an heir or heirs,lawfully begotten of her body by 
¢*me, the whole of my land to descend to said heir or 
‘heirs in equal quantitics, but for want of such heir or 
“heirs, all my lands, at my wife’s death, to descend to 
** Isaac G. Bell and William G. Bell, to them and their 
‘* heirs.” 

«I give and bequeath unto Wancy Guilford Bray five 
‘hundred dollars, to-be raised and paid out of my es- 
‘‘ tate.” 

‘I leave unto my wife the use of all the negroes that 
‘¢ will fall to her by her father’s will during her natural life 
«(which negroes are not yet divided,) and at her death, 
‘¢{ wish them to go to my heirs lawfully begotten of 
‘+her body, if there are such, and for want of such heir 
“of mine, my will is, that they go to Zsaac G. Bell and 
‘‘ William G. Bell in equal shares.” The testator ap- 


pointed his wife executrix. 
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William Guilford died immediately after making this Dse- 188% 


will, which was proved in February, 1830, when his 
wife renounced the executorship,and also dissented from 
the provision made for her, and had since had dower as- 
signed to her. She had no issue by the testator. Ad- 
ministration with the will annexed was granted to the 
defendant Lamé. a, 

The present suit was brought by the legatee Muncy G. 
Bray against Lamb the administrator, Elizabeth the 
widow, and the remainder-men Isaac G. Bray and Wil- 
liam G. Bray, who were infants, and the bill alleged that 
the personal estate was said by the administrator to be ex- 
hansted in the payment of debts, and prayed an account 
of it, and also of the real estate of which the testator 
died seized, and that ber legacy might be raised,in case 
the personal estate should prove deficient, out of the 
Jands in the hands of the widow and the-ether devisees. 

The parties severally answered. Elixabeth the widow 
stated her dissent and the assignment of dower, and 
claimed to hold the same exempt from the legacy to the 
plaintiff. The infant defendants answered by their guar- 
dian, and insisted that the legacy was payable out of the 
personal estate only. 

In the Superior Court, a reference was made to the 
master to take an account of the personal estate, and of 
the administration of the defendant Lamb. and also:to 
enquire what lands the testator had at his death, and 
their value. 

He reported in October, 1881, that the personalty 
amounted only to $363 81, of which all had been dis- 
bursed in the payment of debts,except the sum of $52 12, 
and that there were then unsatisfied judgments against 
the administrator to a larger amount. He also report- 
ed that the testator left lands in fee to the value of 
$5,777 20, whereof two tracts were sold in May, 1831, 
on a credit of six and twelve months, by the guardian 
of the infant defendants, to pay judgment debts against 
them, as devisees of the testators; but the debts were not 
enumerated, nor the amount stated. That the remain- 
ing lands, (of the value of $4,600,) were subject to the 


Baar 


vw. 
Lams. 











874 
Dre. 1839. 


Bair 


v. 
Lax. 


Dower assign 
ed to a widow 
who disseuts from 
her husband’s 
will, is neither 
subject to debts 
nor legacies. 
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dower of the defendant, Elizabeth, and also to the dow- 
ér of the widow of Isaac Guilford, a former owner, and 
Were, with the exception of those parts, in the possession 
of the infaiit devisees or their guardian. 
This report was confirmed in 1832, and the cause then 

removed to this court. 

Kinney, for the plaintiff. 

No counsel appeared for the defendants. 


Rurrin, Chief-Justice, after stating the case as above 
proceeded—The only question argued in this case, is, 
whether the legacy to the plaintiffis charged on the lands 
and it has been intimated from the bar, that it will pro- 
bably be unnecessary for the court to proceed further 
than to the decision of that, as the parties will be dis- 
posed to adjust the controversy as soon as their rights 
in this respect are declared. We understand that the 
reference was made by consent to speed the cause, and 
without prejudice; hence, as the devisees are infants, 
the court has allowed the point to be treated as open, and 
have considered it. ; 

The dissent of the widow remits her to her right of 
dower, which is held above the will, and is liable nei- 
ther te debts nor legacies, and the bill must consequent- 
be dismissed as against her. 

Upon the general question the court has no difficulty 
in declaring the legacy of $500 to be well charged on 
the real, in aid of the personal estate. It seems 
to us to be expressly charged. It is ‘‘to be rai- 
sed out of my estate,” are the words of the testator, and 
include every thing, and shew on an intention that this 
legacy should be raised at all events. The other pro- 
visions of the will strengthen this construction. It is 
true there is no residuary -clause, nor are there any 
words annexed to the devise of the lands expressing in 
that part of the will that the devise was subject to this — 
legacy. But the testator scts out with the declaration 
that he means to dispose of all his worldly goods, and 
the personalty turns out to be very inconsiderable, and 
except this legacy,every thing given is to the wile for life, 
whom he appoints executrix, with remainder over to the 
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same persons, in each disposition, and upon the same con- Dae. 1838. 


tingency. It must be taken, I think, as the executrix, whose 
duty it is to pay the legacy, is to have they whole pro- 
fits of the estate during life, that the testator could” not 
intend that this legacy should be allowed by her to fail, 
in case the undisposed residue proved deficient, but tliat 
the executrix should make it good out of other parts of 
the estate. If this be true as against the wife, it is 
equally or more apparently so in respect to the remain- 
der-men. This legacy is absolute, unconditional and 
immediate, and is the only disposition of that kind which 
gives the idea that when it is directed to be raised out 
of the estate, the legatee is to be preferred before those 
to whom a remote and contingent interest is limited,but 
so limited, that when it vests it carries the whole estate 
to the disappointment of this legatee, unless the estate 
vests cum ouere. These circumstances make the inten- 
tion clear, though there is no necessity of resorting to 
them, except as they evince that the obvious sense of 
the words in which the legacy is given,is the true sense 
in which the testator used them. We consider the charge 
need not be implied, but it is expressed, and so tho 
court declares. 

We do not go further at present, because the parties do 
not desire it. Indeed, before the court could proceed to 
order the money to be raised by a sale or mortgage, a 
further inquiry would be requisite as to the profits,or the 
proceeds of the former sales remaining in the guardian’s 
hands, which may of themselves be adequate to the plain- 
tiffs satisfaction. If the settling of the principle should 
not enable the parties to dispose of the controversy, ei- 
ther can bring any question forward upon a motion for 
further directions. 


Per Curtam.—DEeEcREE ACCORDINGLY: - 


Vox. I. *51 





Baar. 
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ww Joun V. Wiix1nson et al. v. ALLEN WrLxinson. 


Where a father conveyed land to a son by a deed of bargain and sale, upon 
a bill by other children, seeking to have the land brought into hoteh-pot, 
perol evidence cannot be receiyed to prove that it was in fact given as 
an advancement. 


The plaintiffs alleged that John F. Wilkinson the elder, 
the father of the plaintiffs and the defendant, died intes- 
tate, seised of land which had been sold under an order 
of the Court of Equity, for partition—that the proceeds 
of this sale had been equally divided between them and 
the defendant, and that this division was erroneous, as 
the defendant had been fully advanced in the life-time of 
their father—that the land advanced to the defendant had 
been conveyed to him by a deed of bargain and sale, but 
it was founded upon no valuable consideration moving 
from the defendant to his father, but was entirely gratu- 
itous, and was intended by the intestate as an advance. 
ment to the defendant. , 

The bill prayed a discovery, and that: the defendant 
might elect between the land charged to have been ad- 
vanced to him, and an equal share of the proceeds of the 
land sold for partition, and in case of his election to hold 
the former, that he might pay them what he had received of 
the latter. A copy of the decd was filed as an exhibit. 
It was a déed of bargain and sale in the usual form, was 
dated the 2d of August, 1819, and was proved and reg- 
istered the day after. The Sonsidcration recited in it, 
was $1564i. 

The defendant denied all the allegations of the bill 
most explicitly, and insisted that from July, 1813, to 
August, 1819, he acted as his father’s overseer,and ren- 
dered him valuable service—that he also lent his father 
money, and that upon a settlement between them, his ſa- 
ther fell largely in his debt, and in satisfaction of this 
debt, agreed to make, and he agreed to reccive,the con- 
veyance mentioned in the bill. He stated that he could 
not produce and exhibit the vouchers upon which this 
settlement was made, as they had been delivered up, it 
being supposed to be final. 














SUPREMB COURT OF NORTH-CAROLiINA, 


A replication was filed and many depositions taken. 
It is not necessary to state the proofs at length, as they 
are set forth in the opinion of the conrt. 

The case was argued at a former term, as well as at 
this, by Badger for the plaintiffs, and by Wush and De- 
vereux for the defendant.. mt, 


Gaston, Judge.—-After stating the pleadings as 
above, proceeded: A great number of witnesses have 
been examined on both sides, and their testimony Jaid 
before the court. Upon this testimony a preliminary 
question arose, and was argued by the counsel, whether 
any parol evidence could be received to contradict the 
consideration expressed in the deed. As the parties did 
not demand aw immediate decision. upon this question, 
and wished at all events a final decree in the cause, the 
Court heard the testimony, reserving to the defendant 
the benefit of this objection. 

The determination of this question does not depend 
on the doctrine of estoppels at law. _ It depends on the 
proper construction and application ofa rule of evidence, 
founded on good sense and public policy, and recognised 
in all courts, as well those of equity as of law. Writ- 
ten instruments are to be regarded as the authentic and 
permanent memorials, which the parties have delibe- 
rately appointed to testify to all and forever, what they 
have done. Parol evidence is in its nature less satis- 
factory. It may be tainted..with falsehood, perverted 
by ignorance, prejudice, fayor or mistake, and is liable 
to mislead, because of the weakness of human memory. 
It is not to be questioned, but that the general rule 


which declares parol evidence inadmissible to contradict 


or substantially to vary the terms of a written instru- 
ment obtains in a court of equity equally as in a court 
oflaw. (Brown v Selwyn, For. 240, Irnham v Child, 
1 Bro. 92, Portmore v Morris, 2 Bro. 219.) The con- 
sideration upon which a deed is made,is an important 
part of the contract, and where it is distinctly declared 
parol evidence is not more admissible to contradict or 
substantially to vary that than any other ferm upon which 
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Dee.1838 the parties have thus expressed their agreement, (Pea- 
—— cock v Monk, 1 Ves. Sr. 128.) Nor can we discover any 
reason which should exempt this case from the operation 

Wisatavon. of the rule. It is true that the plaintiffs do not claim 
unter this deed, nor directly against it, but they claim 

under him whe made it, and in that capacity attempt to 

shew that the deed which bound him,and which binds 

them as privics, is in fact different from what it pur- 

ports ‘to be,and does not bind as a sale, but binds only a3 

agilt. By having it interpreted according to the mean- 

ing which they seek te impress upon it by parol evi- 

dence, their rights under the grantor will be extended 

beyond those which belong to them, if the deed be allow- 

_ €d exclusively to declare its own meaning. 
But is 2 But as the rule itself is based upon the suppositioh 


— parties have made to be the permanent repository and 
trust dehore the testimony of truth, when any instrument set up as such. 
an od ne can be shewn not entitled to be thas respected, of neces- 
———— un- sity it must not be permitted to stand in the way of the 
sar “an ascertainment of truth, by such evidence as may be ub- 
tainable. Parol evidence is therefore admissible in ca- 
ses of fraud, mistake and surprise. The rule is not 
_ subverted, but confirmed by these exceptions. The par- 
“ty does not undertake to vary the agreement expressed 
in the deed,and to shew that it ouglit to be understood in 
a differcnt sense from that which the deed declares.— 
But to set up a matter of equity dehors the deed, by rea- 
son whercof it becomes unconscientious to insist upon 
the agreement as therein mistated. The plaintiffs here 
edge that the defendant caused this consideration of 
value to be untruly inserted in the deed, either without 
the knowledge of the grantor, or by availing himself of 
the misconception of the grantor, that it was a necessary 
form to give the instrument validity. The parol -evi- 
dence is admissible to support this charge, for if it be 
made out, then the instrument must be considered as if 
it had truly been what the contracting parties intended 
“it to be. But it is admissible for this purpose only. ~ 
The deed is exhibited. It is dated on the 2d of “Au- 











SUPREME COURT OF NOBTH-CAROLINA. ' $79 


gust 1819, recites a consideration actually paid of Dae. 1638. 
$1564 50, and on the day of its date is proved in court a 
and thereupon registered. The defendants answer,res- * 
ponsive to the charges of fraud and mistake,is full,posi- Nuraun⸗ox. 
tive and precise. Strong testimony is necessary in op- 
position to such a deed, and so supported, te establish 

the allegations of the plaintiffs. No direct proof what- 

ever is offered to sustain them. The evidence cunsists 
principally of the recollections of witnesses of casual 
conversations, which they-had held many ycars ago with 

one or the other of the parties, and from which they un- 
derstood that the land in question was given or intend- 

ed to be given te the defendant. None of these conver- 
sations are represented as having been upon the point 
itself—the actual contract—and nothing is more common 

than the misapprehension of such general remarks, and 

the perversion of them to a meaning which they were not 
intended to express. Observations about thé giving af - 

a deed, might be understood as implying a gift of the 

land. These witnesses also state circumstances render- 

ing it doubtful, whether the defendant could have saved 

from the compensation allowed him by his father for his 
services, (though none of them knew what was the sti- 
pulated compensation,) a sum equal to that stated as the 

price of the land. Even this testimony, such as it is, is 

met by the evidence of witnesses to declarations made 

by some of the plaintiffs, that their brother had bought 

this land,and to admissions by another of the plaintiffs, 

that he had paid a price, but one far short of that reci- 

ted in the deed,and less than the value of the land. It is 
probable that this representation is true. In thevar- 
vangement betwecn the parties the price might havo 

been fixed at a sum exceeding the value of the land, and 

the services rated at a still more liberal estimate. But 

if value did indeed form a consideration for the convey- 

ance, and the parties deliberately agreed to treat the 
transaction as a sale, an equality between the valuo of 

what was conveyed,and what was received as its price, 

is not essential to constitute it a sale. Were the plain- 

tiffe fully at liberty to contradict the deed on these proofs 
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ve sheuld not hold ourselves justified in pronouncing 
‘that the land was given,and notsold. But they are not 
at liberty to contradict it. ‘They must shew that by 
reason of some unfair practice, or through mistake, or 
by surprise, the deed was made to express an intention 
different from that which the bargainor believed that it 
did declare. This they have failed to do, and their bill - 
must be dismissed with costs. 


Per Curtam.—Bri11 Dismissep. 


Taomas B. Lirrresoun v. Lewis WittiusMs, Ex’r. 


An equlty case cannot be removed to the Supreme Court, under the act of 
1818, ( Rev. ch. 962) when it is only set for argument upon a ples.— 
In such ease, it can come up no otherwise than by appeal. 


The bill was filed in Rowan against Joseph Williams, 
the testator of the defendant, who died in 1817, when 
the suit abated. A bill of revivor was filed in 1829 
against the present defendant, who pleaded in bar of it. 
This plea was set down for argument, and in this stage 
of the cause, it was, by consent, removed to this court. 

Devereux, who was for the plaintiff, suggested that 
the cause was improperly brought to this court. 


Vash, for the defendant. 


Rurrrn, Chief-Justice—The court has not jurisdiction 
of a case in the situation of this. The act of 1818 pro- 
vides for the removal of causes in equity to the Supreme 
Court in two cases—the one after a decision in the Sa- 
perior Court,by appeal therefrom—the other before a 
decision, but not until the cause shall have been set 
down for hearing. These latter words and the context 
imply that no case is to be brought here, until it shall 
have reached that stage, in which it may be heard upon 
the bill, answer and proofs, and finally disposed of in 
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this court, without the necessity of sending it back-to be Dee. 1833.- 
proceeded on for any purpose in the Superior Court.— dee aed 
Accordingly, many cases have been returned. without 8 
any decree here, which came up while standing ona de- Metmettsxs: 
murrer or plea—for upon overruling them, the party is 
then put to answer, which cannot be done here. If the 
demurrer or plea be allowed in the Superior Court, and 
- the bill thereupon dismissed, the complainant may then 
appeal within the act of 1818, because the decree is fi- 
nal, and if reversed here, the case is sent back for fur- 
ther proceedings below. And under the act of 1831, 
there may now, by leave of the Superior Court, be an 
appeal from a decree overruling the demurrer or plea, 
Which does not arrest further progress in the cause in 
the court below. But unless upon appeal of the one 
kind or the other, no case can be brought here until it 
shall have been set for hearing on the merits. This case 
must therefore be remanded. 


Per Cur1aM.—REMAND THE CASE. 





0 0 


Inat W. Nown & Samurt H. Stewart, 
0. 
Hucn Mvutnortann & Wit1i1amM Mepane. 


One whe purchases at execution sale, land which has been entered, but 
not paid for, mast at his peril complete the title, and if the entry is for 
feited, he has no equity to claim the land of the defendant in the execu- 

4 tion upon a subsequent entry of it by the latter. 


The bill was filed in February, 1829, and charged 
that in 1826 the defendant Mulholland entered two tracts 
of vacant land in Orange county, the one containing 
214, the other 60 acres; and that they were sekl in May, 
1828, under a judgment and execution against him, 
when the plaintiffs became the purchasers and took a 
sheriffs deed. That in July, 1829, Mulholland and the 
other defendant, Afebane, pretending that the former en- 
tries were lapsed, re-entered the same lands, and either 
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Noxx et aj, had full knowledge of the complainant’s purchase, and 


MuimeitaxD 
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have obtained grants or intend doing so, although they 


Muthottand had himself pointed out those lands to the 
sheriff as bis, and us being subject to the execution.— 
The bill then charged that the first entries had not lap- 
sed, or if 80, that .Wulholland had suffered them to lapse 
purposely to defeat his creditors, and the plaintiffs, 
prayed a discovery whether grants had issued, and if so, 
that the defendants might be decreed to convey to the 
complainants, or if no grant had issued that the defend- 
ants might be decreed to obtain them and then to con 
vey. 

Mulhollaid, by his aviswer, admited the sale to the 
plaintiffs, and that he made the entry of 214 acres, and 
also in conjunction with one Parish entered 120 acreg, his 
half of whith lie stipposed to be the other tract mention- 
ed it the bit: “He denied that the entries were made in 
1826, but said the time was the 11th day of December, 
1825; he also denied that he requested the sheriff to 
levy on those lands, but admits that the sheriff shewed 
him his tax list,and requested him to inform him which 
tracts were unincumbered by a deed of trust which Mul- 
holland had made to other creditors, and upon that oc- 
casion he pointed out these two. He alleged that the 
entries lapsed in December, 1827, or January, 1828, 
while he was absent froth the State—that he was not 
present at the sale, but having understood that the 
plaintiffs had purchased, lic soon afterwards informed 
them that the entries had lapsed before the sale’ He 
admitted that afterwards, in July, 1828, he renewed the 
entry of 120 acres in the name of Parish and himself, 
and at the request of the other defendant Mebane, eniter- 
éd the 214 acres in his name,and for his exclusive benefits 

Mebane by his answer admitted the entry in his name 
in July 1828, and deniéd any interest of Mulholland in 
it, and insisted upon his right to enter the landas then 
vacant. ty 

Both defendants denied that grants had issued, ‘but 
admitted their intention to obtain them. ee as 

Winaton for the plaintiffs 

“Wash for the defeudants. 
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Rorrix, Chief-Justice, after stating the case as above, Dre. 1833. 
proceeded :—If the entries upon which the purchase aoe ta. 
money to tho State is not alleged to have been paid, be ~""",,** 
the subject of execution, the purchaser must yet go on Mczuotxane 
to complete the title and do such acts as the laws re- 
quire to prevent the land becoming vacant and again 
the subject of entry. There is no obligation upon the 
defendant in execution to pay further sums of money,or 
perfect the title. All his rights were transferred by 
the sale, ans the purchaser takes the land as on entry, 
subject to the legislative provisions affecting such inte- 
rests. It is his own fault if he forfeits it to the State, 
and a new enterer acquires all the rights of the State. 
The purchase money not having been paid, there is no 
equity against the State or another enterer. I should 
therefure see no equity in the bill against either of the 
defendants, if the entries had not lapsed before the sale. 
but were suffered to do so before the fiting of the bill ; 
since the plaintiffs did not lose the right in the en- 
try, the thing bought by them, by reason of a defect of 
title ia Mulholland or by any act of his, but by their 
own laches, and when once gone from them, and vested 
again in the State, she could sell as well to Mulholland 
as to any other citizen, and her rights protect him.— 
But the present case is still stronger agaii:t the 
plaintiffs for the entrics had lapsed at the time of the 
sale. The answers state them to have been made on the 
11th December 1825, and there is no evidence upon the 
subject, except the deposition of the entry taker taken 
by the plaintiffs which sustains the answers. By the 
act of 1808,( Rev.ch.759,) they lapsed on the 15th Decem- 
ber of the second year thereafter, viz : 1827, unless the 
purchase money was then paid, and all the subsequent 
acts allowing further time to perfect titles, extend only 
to entries “upon which the purchase money has been 
paid in due time.” The plaintiffs then bought noth- 
ing and can have no relief. Whether the case is within 
the act of 1807 for the relief of purchasers at execution 
sales, who lose the estate by reason of the defendants hav- 
ing no title, is not a question here, for the bill is not 
Vou. IL. #52 
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Dee. 1833. framed with a view to such relief, and moreover the re- 


Lassirze 
Dawsox. 


medy given by the act is at law, and is complete there, 
I have considered the case as against Mulholland, as 
the stronger of the two for the plaintiffs. Against 
heother defendant Mebane there is no pretence on which 
as the case is made out, a decree could rest. The bill 
must therefore be dismissed with costs. 
Per Cuvr1amM.—BILL DIsMIssED. 


RE 


‘Exzzasetu LassrrTer v. James Dawson. 


Tn this State the wife has no equity against her husband to have a provision 
made for her out of her choses accruing during the coverture,aithough he 
be insolvent, and no settlement has been made on her. 


"Phe petitioner; while the widow of Josiah Byrd, filed 
her bill against the defendant, her brother, who was the 
executor of her father, claiming a part of his residuary 
estate. Pending that suit she married Craven Lassiter, 
her present husband, who became a party to it. A final 
decree was had in favor of the plaintiffs, and the sum of 
$4843 was ordered to be paid into court, subject to a 
further order for settling it on the petitioner. The ar- 
der to pay the moncy into court not being complied with, 
the wife by her next friend filed a petition, stating the 
above facts, and alleging that her present husband was 
insolvent, had made no settlement on her, and had aban 
done her without leaving her any means of support; 
and further,that for the purpose of defeating her of the 
right of having the above-mentioned sum of $4842, se- 
cured to her, under the directions of the court, had releas- 
it to the defendant. The prayer was that the money 
might be raised, and settled to her sole and seperate use, 
Upon this petition, an order was made directing execu- 
tion to issue,under which the money was maile by the she- 
riffand paid into court. The defendaut filed an affidavit 
in answer to the petition, in which he admitted the exer 
cution of the release, but contended that it was given to 
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age. 


consideration of debts which Lassiter owed him, to the * 8 


amount of the above mentioned sum. 


W. C. Stanly & Badger, for the petitioner, 
J. H. Bryan & Mordecai, contra.. 


Rurrin, Chief-Justice.—We de not think it necessa- 
ry to examine into the merits of the settlement between 
the husband and Dawsen: For however the validity of 
an assignment by the husband of the wife’s legal or 
equitable chose in action might depend upon its consid- 
eration, when set up in opposition to her right by sur- 
vivorship to the subject then outstanding, the husband 
may certainly at law, release, without consideration, to 
the wife’s debtor, and also in equity, unless she has.a 
right in this court to have her equitable choses set a- 
part as a separats provision for her and her family.— 
This case is brought to that point, on which the Court 
is more ready to place it, because the case of Bryan v 
Bryan, (ante 1 Vol. p. 47,) has been supposed in argu- 
ment not to lay down the rule then adopted.as a general 
principle. We have considered that case, and although 
some exceptions are supposed by Chief Justice Taylor, 
arguendy, to be under certain circumstances admissible, 


yet no case can be supposed which could more emplat- be 


ically call for the interposition of the court,than the one 
then under consideration, ‘The husband was insolvent, 


and had made no settlement en the wife, but had cen-. 


verted a larger part of the proceeds of her real estate, 
and she had been bred in affluence, and had brought into 
the family a large fortune. This was admitted by the 
counsel] for the defendant to be an irresistible case, ifthe 
equity of the wife raised by the British courts was to 


be acknowledged in ours, and it seems to us that the. 


admission was not inadvertent or beyond the truth. Yet 
the Court refused the relief, and that not upon the ground 
that the husband had released or disposed of the wife’s 
interest by assignment, but that Sellers who held the 
fund, was a creditor of the husband to a larger amount 
than her share. The judgment of the court, therefore, 
went as far as it could do to establish the general principle: 


ta 


v. 
Daweow, 


The case’ of 
Bryan +. Bryan, 
(ante 1 Vol p.47) 
considered, and 
the rule there a- 
dopted declared to 

general. 
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Dre. 1833. and we know that the other Judges who then sat in the 


——⸗ 
Sraixce 


vw 


Witeor. 


court intended to adopt the rule then acted on, univer- 
sally, as being appropriate to the habits of our people, 
and the state of our society, and a necessary result from 
the indefeasible interest given by our law to the wife, 
in the personal estate of the husband. 

The same may be said of the case before us, that the 
merits of the wife are great,and the demerits of the hus- 
band glaring, and that the court would protect her, if we 
could in any case intercept the exercise of the marital 
rights of the husband. But the authority of the deci- 
sion in Bryan v. Bryan, is conclusive against it, and 
therefore the petition must be dismissed, and the sum 
raised on the exccution and now in court, refunded to 
the defendant. ) 

Pex CuriaM.—DIsM1ss THE PETITION. 


ee 


Apam A. Sprines v. Jonn Witson, ef al. 


As a plaintiff may in this State dismiss his bill without prejudice, the order 
for the hearing will, upon his application, be set aside upon the terms of 
his paying all the costs, without being reimbursed them in any event. 


The plaintiff by petition, applied to have the cause 
remanded to Mecklenburg, for the purpose of enabling 
him to have the order for the hearing set aside, so that 
he might take further testimony. 

The facts were that the bill was filed in 1820, and al- 
leged that in 1807, the plaintiff purchased the shares of 
Joseph and Jeremiah Wilson, who were defendants, in 
the land which descended to them, and their other bro- 
thers,from their father, and took deeds from them.— 
That the defendant John, one of the brothers, after no- 
tice of the plaintiff’s purchase, bought the whole land 
thus descended, under a fraudulent éxecution against 
the heirs of his father. That all the defendants refused 
to acknowledge the deeds to the plaintiff, which were 
then unregistered. The deeds were filed in the office 
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for the inspection of the’ defendants, and to a special Dzc. 1833 
interrogatory as to their execution, the defendant Juhn “~~ 
had answered that he knew nothing about them. His — 
answer was filed in May, 1821. In November, 1823, Wreex. 
the cause was set for hearing: and in November, 1828, 
was removed to this court by consent. The petition 
was filed at this term, and it stated that the point to 
which further proof was wanted, was the execution of 
the deeds to the plaintiff, which had been registered by 
an order of the County Court, made in 1824, upon a 
probate taken in another State in 1807, which order and 
probate the plaintiff feared would not authorise the read- 
ing of them at the hearing. 

Devereux, for-the plaintiff, 

Badger, for the defendant. 








Rurrin, Chief-Justice, after stating the facts as above 
proceeded.—lIn considering this application, the court 
assumes that the deeds cannot be read in their present 
state, and we confine ourselves altogether to the enqui- 
ry, whether the party ought now to have an opportunity 
of supplying the defects in the probate, and if so, upon 
what terms. x 

The rule of practice in the English chancery clearly 
forbids the opening of the order under such circumstan- 
ces. But without condemning that rule, we are obliged 
te sec that it would work great injustice to apply it in 
our courts as organized. Nor perhaps can we lay down 
any precise rule of practice for ourselves, considering 
| the difficulty that parties are under in taking their proofs 
' and preparing a case for trial. In the present case, 

however, the materiality of the proof has been so dis- 
tinctly known to the parties, and the fact to which it ro- 
lates so fully put in issue by the pleadings, that the sub- 
sequent and great delay is without excuse, and deprives 
the plaintiff of all right to ask for further delay, but up- 
on the hardest terms, Our only difficulty is, whether we 
can grant it upon any terms. But as it is taken that in 
such a case, the plaintiff might, according to our 
~ course, dismiss his bill without prejudice, whereby he 
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Dee. 1833. would render himself liable to the costs, the court will 

— grant the prayer of the petition, upon the payment hy 

* the plaintiff of the costs of that, and of all the costs of 

Jonze, the cause, of which no part will be ro-imbursed to him 
on the hearing, whatever may be its result. This ia- 
dulgence is granted, because in effict it is dismissing 
the bill without prejudice, with this advantage to all 
parties, that a final decision upon the merits will be 
had much sooner than if the plaintiff were put to a 
new bill. The plaintiff may therefore take this order, 
or have the cause now heard, at his election. 


Per Cur1aM.—ORDER ACCORDINGLY. 
OOSCTIR 


Goopwin Jones, adm’r. of Joun Suzenron, 
v. 
Drury Jones ef ux. ef al. 


The obvious meaning of words used by a testator may be controled by ¢ 
natural implication arising from the circumstances under which the will 
was made, or the absurdities resulting from a strict con-truction. As 
where a testator deposed of all of his estate, giving the larger portion to 
his wife, and a smaller to a daughter, then his only child, and upon the 
birth of a son by a codicil declared, “I revoke and make void the said 
legacy te my wife,” and then gave one moiety of it to his son,and made 
no disposition of the other. It was held that his intention was to revoke 
the legacy to his wife only for one half, so as to make her a joint tenant 
with the son. 

An administrator with the will annexed,becomes a trustee for any trusts 

declared in the will, as much as if he had been named executor. 

















John. Sherran, having a wife and one daughter, au an- 
ly child, in September, 1831, made his will as follows: 
‘First. I give and bequeath unto my beloved wife Al- 
“ sey Sherran, fourteen negroes, to wit: Jack, Kexiahy 
“Jim, Lewis, Alsey, Sally, George, Owen, Sally, Har- 
«“riet, Gumy, Candis and Henderson—four beds and fur- 
— 2 three chests and tables, with all the rest of my 

household and kitchen furniture, stock of horses, cat- 
“tle, hogaand sheep. Further, I give untomy wile 4l- 
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‘sey Sherran the tract of land whereon I live, contain- Dae. 1833. 


‘ing two handred and twenty-cight acres ¢ also,another 
‘tract adjoining. containing four hundred and sixty- 
‘¢ six acres, and lying on the Cedar prong of Little ri- 
“ver, together with all my plantation farming atensils. 
‘‘Ttem, I give unto my executors and unto their survi- 
*¢ vors, the tract of land called the river tract, contain- 
‘¢ ing one hundred and forty-six acres, also four negroes, 
4‘to wit: Violet, Gill, Lesha and Bub, one bed and fur- 
“niture, three head of cattle, one loom, for the sole and 
‘‘veparate use of my daughter Polly Barham, without 
“being under the control of her husband, or subject to 
‘¢nay his debts. If she should survive her husband, I 
‘give the property absolutely to her. If she should 
‘die during the life of her husband, my will is that the 
“ property be eqnally divided between all her living 
“children, except Woody Barham. 

“Lastly, my will and desire is that the honorable 
‘court of my county, appoint some fit and proper per- 
**son or persons to perform this my last will and testa- 
“ment, as I hereby revoke all former wills by me made.” 

Afterwards, upon the birth of a son, on the 15th day 
of September, 1832, he added the following codicil:— 
I. John Sherran, of Wake county, do make this codi- 


‘cil to be taken as part of my will and testament, as _ 


“ follows: that is to say, whereas I have by said will 
‘given to my wile Alsey Sherran fourteen negroes and 
“two tracts of land including the tracts whereon I live, 
“(i. e. my residence,) now I do revoke and make void 
“the said legacies to my wife, and I do hereby give and 
“bequeath unto my son Wesley half of the said fourteen 
“negroes and tracts of land, which I have given my 
“wife Alsey by my said will, including a negro girl 
** Jeft out of my former will, by the name of Lix, in_ the 
place of a negro man Jim, sold by me since the exe- 
“ cuting my former will; also half of the residue of my 
‘* property named in said will, and left to my wife. I 
‘+ further give to be divided,two infant negroes Marcy & 
‘* Maisy, born since the executing of my will, between 
“my son Wesley and my wife Alscy.” 


Jowxs 
v. 
Jon ts. 
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Dac. 1833. The widow of the testator, after his death, married 


ave 
Joxxe 


> 
Jonze. 


the defendant Drury Jones. | Administration with the 
will annexed, was committed to the plaintiff. All per- 
sons interested under the will were made defendants, 
and the prayer of the bill was that the plaintiff might 
be instructed as to its proper construction; Barham and 
wife contending that there was an intestacy as to half 
of the legacy given the wife by the will. There was al- 
so a prayer for declarations whether the plaintiff by his 
appointment as administrator became trustec for the wife 
of Barham ; and in what proportions the defendants were 
entitled to the crops made upon the land of which the 
testator died seised. 

W. H. Haywood, for Jones and wife. 

Manly, for the other defendants. 


Gaston, Judge.—The principal question in this case 
is.whether the testator has by the codicil to his will, re- 
voked altogether the devises and bequests which he had 
maile to his wife, or has revoked those dispositions only 
as t»a moicty of the property so given, and which 
moiety is, by the codicil, devised and bequeathed to his 
son Wesley. After reciting the devises and bequests to 
his wife, the words of the codicil are, *now I do re- 
voke and make void the said legacies to my wife.”— 
These words taken by themselves, leave no room for 
construction—they express an absolute and entire re- 
Vocation of * the legacies” referred to, aud they mist 
be taken in their legal sense, unless by the context con- 
sidered in reference to the nature of the property, and 
the state of the testator’s family, they clearly appear to 
be otherwise intended. But the literal and technical 
force of words in a will may be counteracted by ration: 
al implication; this implication may be collected from 
other expressions in the will throwing light upan the in- 
tention; the state of the testator’s family, at the time of 
making the will, may, when a rational doubt occurs as 
to its meaning. be also taken into consideration, and 
the absurdities, improbabilities and inconsistencies which 
arise from a literal interpretation may either furnish or 
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950 


assist fn furnishing a sufficient reason to adopt another Bag. 1888. 


constrnction. We think that in this case, there are 6 
many concurring and strong indications that the words 
ahove recited, were used inaccurately, as to authorise 
us to declare judicially, what as indivitluats we cannot 
dowbt. that the codicil was designed “to revoke the gift 
of property to his wife, so far, and so far only, as to 
make way for the disposition to his child of a part of that 
property. At the date of the will he had one daughter, 
and no other child. He makes what he considers an 
adequate provision for this daughter, and takes care to 
place this provision beyond the power of her husband, 
by securing it to her separate use during the coverture, 
and should she die before him, then to her children; and 
he gives the mass of his preperty to his wife absolutely 
and forever. In the courseofa year thereafter a new claim- 
— ant on his buunty comes into existence. He has-a child for 
whom he had made no provision. Then is this codicil exetu⸗ 
ted. and it is impossible not to sce that the primary and 
sile direct object of the cotlicil is to provide adequately 
for this child, and that whatever else is done is inciden- 
tal and subservient to this purpose. He cannot effect 
his object without diminishing the gifts to others, and 
that in favor of iis wife furnishes the fund to which lie 
would naturally resort. - The mass of his property had 
been given to her; the heing to be provided for was her 
child as well as his—she had lost none of her hold on lis 
affection because of this new link of their union 3 but it’ 
was fair that she should divide with her son the liberal 
bounty of her husband. Accordingly he leaves thé dis- 
position made with respect to liis married daughter 
Wholly untouched—neither increases vor diminishes its 
amount, nor changes the modifications for its safe én- 
joyment, but gives to the infant son half of the negroes 
aud lands given to his wife by the will, and half also of 
ail the residue of the property thereby given her, ins 
cluding the beds, chests and tables, caftle, hogs aud 
shecp. ‘The codicil is silent as to the disposition of thé 
other moiety of this property, and if we are to under- 
stand him as revoking in toto the devises and bequests 
V ot. II. *53 


Tages 


rte 








391 


Dac. 1633, 


: ° 














BQUITY CASES ARGUED AND DETERMINED IN THE 


to his wife, he meant to die intestate as to this moiety. 
He must have known, that in that event it would become 
distributable by law. If the meaning of the codicil be 
ascettained, however inconsistent its provisions, they 
must have effect, but it is almost impossible to helieve 
that a rational man intended this partial intestacy— 
that. after giving a moiety in express terms to his son, 
he intended that this son should also take a half of the 
other moiety—that he intended that the husband of his 
daughter, whom he had excluded from the power of de- 
riving benefit from all which he had expressly given to 
his daughter, should be ‘able to possess himself of the 
other half of this moiety—that he intended such subdi- 
visions to take place in negroes, tables, chests, beds, 
and all the e¢ cetera of perishable articles ; and that he 
meant, as a full and adequate provision for his widow, 
in lieu of dower and distributive share, when he well 
Knew she could dissent from his will, an undivided 
moiety of two little negroes, tke eldest not more than a 

year old! It may be questioned however, whether the 
absurdities of this supposition would of themselves be 
sufficient to overrule the literal meaning of the wordsof 
revocation, in as much as of themselves they do not dis- 
tinctly point out the true meaning of these words, nor 
the extent of such revocation. But the codicil itself, 
demonstrates the testator’s meaning, as satisfactorily I 
think, as though it had declared such meaning in ap- 
propriate terms. The testator takes notice that he had 
sold one of the negroes named Jim left to his wife by 
the will, and that he has a negro named Lix, which he 
had left out of that will altogether. He therefore adds in 
this codicillary bequest to his son, after the gift ofa half of 
the lands & negroes left by the will to his wife, these words 
“including the negro girl Lix,in the place of the negro man 
Jim.” The obvious inference to be drawn from these ex- 
pressions is, that the gift in thatwill was not entirely 
made void by the codicil, nor so regarded by the testator, 
but was recognized as still subsisting, and revoked so far, 
and so far only, as to give way to the dispositions made 
by the codicil. Here too, we may remark, that the tes- 
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tator, perceiving that he had omitted to dispose ef the 
negro Liz by his will, undertakes to supply that omis- 
sion by his codicil. Is it conceivable that in perform- 
ing this undertaking he should give half of this negro, 
intending to leave tlie omission unsupplied as to the 
other moiety? Consider the bequest to his wife revok- 
ed only so far as it conflicts with the disposition to his 
son, and the substitution, or as lie terms it, the “ inchud- 
ing” of Liz in the place of Jim rendors the whole con- 
sistent and rational. But after all this, follows another 
bequest, which ought to remove any lingering scruple 
as to the testator’s intention. Two children had been. 


born of the negroes given by the will to his wife, since: 


the date thereof, and of course would not pass by virtue 
of that bequest, as modified by the codicil, to his wife 
and the infant child, along with the parent stock, To 


avoid this inconvenience, and to secure to her and her- 


child, this fruit of the principal donation, he adds— 
“] further give to be drvided two infant negroes, 
born since the execution of my will, between my sn 
Wesley. and my wife Alsey.” ‘The cases of Edlesion v. 
Speake, and Onions v. Tyrer, (Show. 89, 1 P. Wms. 


cation is made of.a previous testamentary disposition, 
and in the revoking iustrument another disposition is 
made, anil the court can discover that the object of the 


$02 
Dac. 1883. 
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make anew dispo- 
sition of B 
is not as 
@ revocation, une 

be effec- 


revocation is to make way for this sceond disposition, tual as to the new 


if this cannot take effect, there shall not be a revocation. 
The principle of these decisions bears us out, I think, 
in interpreting the express words of revocation here, as 
extending no further in the intent of the testator, than 
making way for the substituted disposition, in the same 
manner as though he had, after the revoking clause in- 
serted the words, ‘ that is to say as follows.” 

The crops growing upon the lands devised by the 


of the 


same property. 


Crops 


testator, according to the construction which the court death of the * 
has given the will and codicil, passed with the lands to peg oe 


the devisees. 
The defendants Drury Jones and wife, being tenants 
in common with the defendant, Wesley Sherran, are ac- 








bi 


Gowrk 
oe 


Hawaims 




































BQUITY CASES ARGUED AND DETERMINED IN THE 


1633, countable to this defendant for a moicty of the profits 


made by the use of the common property. 

The plaintiff by accepting the appointment of 
administrator with the will annexed of the testater, has 
become a trustee for the defendant Polly Barham, to the 
same extent as if he bad been nominated executor in the 
will, and had accepted of the appointment. 

The court has not been called on by the parties fur- 
ther than to declare its opinions upon these questions. — 
This declaration will be made, and the parties may 
then proceed as they shall be advised. 


Perm CuntaM.—DEcREE accoxD1NGLr. 
— 20 Ore 


Joun C. Goons v. Jonn D. Hawxans, ef al. 


Persons may be permitted to unite in an association, hy which one shall 
bid at a public sale for the benefit of all concerned, when the motive for 
sich agsociation is not dishonest, ner the ehject nor the effect of it t» 
produce an improper result, 

A wrong done by a person seeking equitable relicf, to one not a party te 
the proceedings, furnishes no objection to such relief on the part of those 
against whom it is sought. 

When an objection to equitablé-elief is based upon an allegation of fraud, 
it will not be sustained by proof of mere error. 


The case, upon the bill, answer and proofs was, that 
one William Hunt filed his bill against John D. Hawkins, 
Richard Boyd. Francis A. Thornton aud Henry Fills,where- 
in he’ charged that a fi. fa. whiclr had issued “from the 
Superior Court of Granville, directed to the Sher'ff of 
Warren, against Mlexander Boyd, had been levied an & 
certain tract of land as the land of the said Alexander— 
that previously to the feste of that execution, the said 
Alexander had conveyed this land to the defendant Fitts, 
fh fee simple upon certain trusts for the indemnity of the 
defendants Richard Boyd and Thoruton—that doubts hav- 
‘mg arisen, whether in law this conveyance had priority 
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to the lien of the execution, and it being a matter of Peay — 


importance not only to the creditors in the execution, 
and to the said Ahexander, but alsa to the defendant 
Richard Boyd, who was surety of the the said dlexauder 
for the debt on which the aforesaid judgment had been 
rendered, that all such doubts might be removed, in ore 
der that the sale might be far a full price. it was expli- 
citly agreed aud declared, on the part of the defendants 
Boyd. Thornton and Fitts, that all claim under the said 
deod should be waived and relinquished—that uponthe 
faith of this declaration, Hunt beeame the purchar 
ser of the land upon the execution sale, and paisl the full 
price thereof—that subsequently the defendant Fil/s, by 
the direction of the defendants Bogd aud Thornton, had 
assigned and transferred his Icgal interest in the said 
land, under the aforesaid deed of trust, to the other de- 
fendant Hawkins-—that the said Hawkins,combining with 
the other defendants, was about to evict the plaintiff 
Hunt from the said land by virtue af the title derived 
under the decd of trust. notwithstanding it was perfeote 
ly kuown to all of them that the plaintiff had pur- 
chased at the execution sale, in consequeuce ef the exe 
plicit abandonment by the other defendants of auy 
title under the said deed. and of their full conseut that 
the land should be applied to the satisfaction of the 
judgment which was discharged by the purchase. 
The plaintiff prayed for an. injunction, a conveyj 
ance from the defendant Hawkins of all his estate un- 
der the said deed, and fur general relief. : 
The material facts thus charged were admitted in the an · 
swers; but at the same time the defendants averred that the 
preseut plaintiff John C. Geode was the beneficial owner 
of the judgment against Alexunder Boyd,and was juiutly 
interested with Hunt in the purchase made at, the 
execution sale----that the said Goode had, since the 
rendition of the said judgment, at snudry times Oppres: 
sively and usuriously extorted from the said Alenander, 
sums of money exceeding lawful interest, as a cunside⸗ 
ration for forbearance and indulgence thereon; and that 
the agrecment of the defendants Richard Royd, Thornton 


5 
Gone 


Hawarn. 
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Due. 1833 and Fitts to permit the land to be sold under the execu- 











tion, antl to waive the title to it under the decd of trust, 
was obtained by gross and: fraudulent misrepresenta- 
tions of the said Goode, whereby they were mate to be. 
lieve that an original execution had issued, of a date an- 
terior to that of the deed of trust, the lien whereof at- 
tached to this land, and that this lien had been preserv- 
ed unbroken by a series of alias executions, duly and re- 
gularly sued out thereafter. 

Hunt’s bill was afterwards permitted to be amended. 
In the amended bill, he distinctly cliarged tliat the pur- 
chase made at the execution sale was made for and on 
account of himself'and Goode jointly, on an agreement 
to divide the tand equally between them. To this amend: 
ed bill he made Goode a party defendant; and he mo- 
dified his prayer for relief by asking for a conveyance 
from the defendant Hawkins of an undivided moiety on- 
ly.” The ‘original defendants, except Hawkins, relied 

on the matters sct forth in their former answers. Haw- 
kins submitted to make Hunt a conveyance as to Aig 
moiety. Goode answered the amended bill, and admit- 
ted all the allegations of the plaintiff Goode then al- 
so filed his bill in the nature of a cross-bill, in which he 
utterly denied all usurious and oppressive dealings to- 
wards J4lexander Boyd, on the judgments against him--- 
insisted that the agreement for the waiver of title under the 
deed of trust, as against the execution had been made upon 
a fair exposition of all the facts as to his judgment,and tho 
exccution thereon from time to time issued, & without any 
fraud, misrepresentation or deceit on his part, and prayed 
that a conveyance might be made to him of the other undi- 
vided moiety of the land. To prevent delay, and save 
prolixity of pleadings, the parties all agreed that the 
answers of the defendants Boyd,~ Thornton, Fitts and 
Hawkins to the bill of Hunt should be considered as their 
answers respectively to the bill of Goode, and Hunt’s 
amended bill as his answer to Goode’s cross-bill. All 
irregularities in the forms of proceeding were waived 
by general consent of all the parties. A had 
been before rendered for Hunt, so that the controversy 
was now between Goode and the other parties. 
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_- Devereux, for the plaintiff. 

Badger & W. H. Haywood, contra. 

Gaston, Judge.—-After stating the case as above, 
proceeded:---Three objections have been urged on the 
hearing against the plaintiff Goode. In the first place 
it is objected, that the agreement between hii and 
Hunt, whereby they were to be equally interested in the 
purchase made by the latter, was one in fraud of public 
policy, as calculated to prevent competition at the sale, 
and to deceive those present at the sale and ignorant of 
that agreement. Secondly, it is insisted that his op- 
pressive and usurious exactions from Alexander Boyd for 
indulgence on the judgment, for the satisfaction of which 
the land was sold, deprive him of all claim to the aid of 
a court of equity, for making good his purchase at such 
sale. And thirdly, it is contended that the waiver of 
title under the deed of trust was procured by fraud, and 
that he who was guilty of that fraud shall not be 
permitted to take the advantage of such waiver. 

Not having been present at the argument of Hunt's 
bill, I do not know whether the objections now urged 
were then made, or if they were then made, what were 
the reasons which induced the court to overrule them, 
It is probable, however, from the submissions in Haw- 
kin’s answer to Hunt’s amended bill, that there was no 
opposition to this decree. But it would seem that the 
objections, if valid against one of the plaintiffs, were 
valid against both. Whatever may be the forms of the 
transaction, Hunt and Goode purchased jointly by one 
and the same act, had one and the same title to relief ; 
instead of being arrayed on different sides of the contro- 
versy, ought to have been joined as plaintiffs in the same 
bill, and are liable to have their claim repelled by one 
and the same defence. If the purchase were designed 
to stifle, or necessarily tended to stifle fair competition— 
if one of the parties in the association cannot be admit- 
ted to join in insisting on the purchase—if the waiver of 
the outstanding title to the land were procured by the 
fraud of a partner in the transaction—the purchase could 
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not stand, and ought not to be aided in a court of equi- 
ty. No one can there be permitted to set-up a benefit de- 
rived through the fraud of atiother, although le may not 
fare had a personal agency in the im position. (Huguenin 

v. Busely 14 Ves. 238.) Still less can ane of two joint 
contractors ask to sever the contract. and let him have 
the benefit of half of the bargain. in order to escape the 
pullution with which the fraud of his companion. has 
tainteil the entire transaction. 

As it is probable however that the objections now 
urged were not pressed on the hearing of Hunt's case, 
we have examined, and. consitdere! of these objections 
as wholly unaffected by the adjudication then made.— 
The first relies on the fact that Goode was concerted in 
the purchase made. by Aunt, and that this interest was 
not proclaimed at the the time of the bidding.-— 
We are upaware of any judicial decision, by which such 
4 connection in a purchase at execution, or other public 
sale, is denounced as a fraud, nor do we find ourselves 
warranted by fair inference from any established prin- 
ciples.in pronouncing so sweeping a denunciation. The 
case of Smith v. Greenlee (2 Dev. Rep.126) referred toin 
this part of the argument. certainly contains no adjudi- 
cation to that extent. So far from it, this court revers- 
ed-the judgmeut below.and ordered a new trial from an 
apprehension that the language of the judge’s instruction 
might have induced the jury to think that all agreements 
to, buy on joint concern at execution sales, were unfair, 
Whether any question might be entertained of the cor, 
rectuess of the doctrine asserted in that case as applied 
to the trial.of an ejectment in a court of law, we have 
none of its squnduess as applicable to the controversy 
here, and for that purpose adopt altogether the. princi- 
ples which it sanctions. If an agreement for one to bid 
on bebalf of himself and others, be made to stifle, 
paralyze or discourage competition, those concerned in 
such an association shall, not be perniitted to de- 
rive benefit from a sale, the fairness of which has 
been thus violated. But persons may legitimately 
Unite in an association, by which one shall bid for the 














SUPREME COURT OF NOR'TH-CAROLINA, 


benefit of all concerned, when the motive for such asso. 
ciation is not dishonest, nor the ohject, nor the effect of 
it to produce an improper resalt. ‘Phe act dues not ne- 
cessarily imply a dishonest motive, an improper end, or 
an injurious consequence. If by reason of these, the act 
should be repugnant to fair dealing, then he who objects 
to it because of such repugnancy, must alledge and prove 
the matters which render it liable to be thus impeached. 
It appears to us that this las not been done on the pert 
of the defendants in the present case. 

We deem it unnecessary to enquire whether the se- 
cond objection has or has not been sustained by proof. 
If clearly established, we do not perceive how a wrong 
done by the plaintiff to Mexander Boyd, can furnish a 


justification to the defendants in now setting upagainst the’ 


plaintiff a title to the land which at the time of the pur- 
chase, they explicitly waived. Goode is asserting no e- 
quity, and asks no relief against Mlexander Boyd. The 
latter is no party to the present preccedings. What is 
the true state of the monied transactions between Goode 
and Jlexander Boyd, or between the former and. the sure- 
ties of the latter, as such, is not here in contestation, 
cannot here be settled, and is in no Way material to the 
devision of the equity which Goode‘sets up, ta have a te- 
gul title removed oyt of the way of his purchase at the 


ies 
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execution sale. He claims reliefagainst'those whe set — 


up this legal title, and upon the ground of their agree- 
ment. They may rightfully insist on any opposing’ c- 
quity which they have against him, but they cannot: in- 
sist that he shall redress the wrongs of Alexander Bayd, 
before he shall be-heard to complain of the wrongs which 
they have inflicted, or threaten to inflict on him. 

The principal objection in the case remains to be con- 
sidered. As faras we can asceftain ‘the facts ‘upon 
which this objection rests, they appear to be these: At 
the'May term, 1822, of Granville County Court, the 


judgment of the executors of William Sinith to the use’ 


of Goode, was rendered against Alexander Boyd and 
Spotswood Burretl,for about the sum of $9000 on a bond 


. * the said — —— prineipal, and Burrell, 
ou 
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Dae: 1883. the defendant Richard Boyd, and others, were sureties. 


— 
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Be 


Hawaxins. 


The first execution on this judgment was a fi. fa. direct- 
ed to the Sheriff of Granville, tested of the first Monday 
of November, 1822. On this, $1851 was paid by the 
defendants, and the execution stayed for the balance.— 
Writs of fi. fa. directed to the sheriff of the same coun- 
ty were regularly made out, issued and delivered to the 
said sheriff, and by him. retarncd ‘ indulged,” which 
were tested the first Mondays of February, August and 
November, 1823, and of February, 1824. - There was 
also a writ of the intermediate term, May 1823, and 
tested of the first Monday of May, made out but notde- 
livered to the said sheriff. An execution tested the first 
Monday of May, 1824, was then directed to the sheriff 
of Warren,and by him Icvied on certain slaves, and this 
tract ofland. After the rendition of this judgment,and 
after.the teste of the second execution, viz: on the 18th 
February, 1828,the decd of trust to Fitts for the securi- 
ty of Richard Boyd and Thornton was made. This deed 
was proved in April, 1823, and was afterwards. regis- 
tered, but the time of such registration does not appear, 
I presume, however, that it was registered shortly after 
its probate. A legal question arose, whether the land 
conveyed by this deed of trust was subject to be sold an- 
der the execution—and at the Warren County Court in 
May, 1824, Goode, Alexander Boyd, Richard Boyd, Thorn- 
ton, the sheriff of Warren and. many others being pre- 
sent, the opinion of Robert H. Jones, Esq. a respectable 
lawyer of that county, was asked. Goode stated that 
his judgment was prior to the deed of trust—that his 
first execution was prior to it, and that this had been 
kept alive by executions regularly issucd every term 
thereafter. This statement was not contradicted by any 
person, and was expressly confirmed by Alexander and 
Richard Boyd. Mr. Jones, thereupon, without any ſur · 
ther inquiry, decided that the execution then in theshe, 
riffs hands bound the Jand notwithstanding the deed.— 
Goode; Richard Boyd and Thornton then agreed, to which — 
agreement Fitts assented, that all claim to the land uns - 
der the deed. would be waived as against the execution, 
— 
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upon Goode’s consenting that the sale should be made 
for Virginia notes at par, and North Carolina notes at6 
per cent. discount. Upon ‘this agretinent the sales 
were made. 

These facts do not, in the opinion of the court, estab- 
lish the allegation of fraud and misreprescntation against 
the plaintiff, nor justify the defendants ii now setting 
up title under the deed of trust,to defeat his purchase at 
those sales. The charge of fraud rests on the falseliood 
of Goode’s assertion, that the lien of his first execution 
had been duly and regularly continued by those subse- 
quently issued. ‘This assertion, say the defendants, was 
false, for all the executions prior to the last having been 
directed to the sheriff of Granville, the execution direct- 
ed to the sheriff of Warren did not relate to any of the 
former, so as to bind the property of Boyd in Warren 
county—and it was also false in this, that one of the 
Granville executions, that of May 1893, was never de- 
livered to the Sheriff, but remained either in the clerk’s 
office,or in the hands of Goode. It is not pretended that 
the plaintif?s opinion upon any legal question was either 
desired, or required, er relied upon by the parties. For 
the determination of questions of that character, Mr. 
Jones was appealed to. If there was any error in his 
decision, this error is attributable to tlre plaintiff so far 
only as he may have occasioned it by a misrepresenta- 
tion or suppression of material facts. Mr. Jones did 
not require to be informed whether the executions prece- 
ding that then in the hands of the sheriff had been direct- 
ed to the sheriff of Warren,or to the sheriff of Granville, 
nor whether these preceding executions had been actu- 
ally placed in the hands of the sheriff to whom they 
were divected. It is no imputation on Mr. Jones’ pro- 
fessional reputation that he did uot make these enqui- 
ries, for unquestionably until long afterwards, till the 
decision of the case of Den ex dem. Hardy v. Jasper (3 Dev. 
Rep. 158,) many of the first men of the profession held 
that an alias fi. fa. to whatever sheriff directed, bound 
all the property of the debtor against his alienations, from 
the test of the first f. fu. and itis not yet settled, ‘nor 
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Dae, 1838. are we now to decide that, as against the de- 
prepared agai 


* 


fendant in the execution and his alienees, the lien of the 
original fi. fa, is lost, because an alias properly direct- 


Hawise. ed,was not put into the sheriffs hands. The case of Palmer 


y+ Clark ( hev. Rep. 354) expressly confines the adjudica- 
tion to disputes for priority between conflicting execution 
creditors. Had Mr. Jones deemed these enquiries mate- 
rial, he would have made them, Neither he, nor any 
other witness testifies that the plaintiff stated any speci- 
Se fact untruly. The defendants in their answers, charg- 
ing the plaintiff with fraud and misrepresentation in the 

strongest terms sperify no fact which was falsely alleg- 
ed:by him. Richard Boyd avers that the plaintiff exhibited 
a statement from the clerk of Granville County Court, ~ 
shewing what executions had been sued out, and there 
is no evidence to prove that such statement varied in ef- 
fect from the transcript which has been exhibited to us. 
Alexander Boyd and Richard Boyd, says Mr. Jones, con- 
firmed Goode’s statement. Can there be a question that 


_ both these, and especially the former, who had repeat- 


ediy obtained indulgence from the sheriff of Granville by 
arrangements with Goode, well knew that the former 
executions had been directed to that sheriff? Clanton, 
the sheriff of Warren, was une of the persons present. 
‘and privy to the enquiry, and he knew that the execa- 
tion then in his hands, was the first that had come to 
him. The executions had .all issued from the court of 
the adjoining county—the clerk’s office was within a day 
or a half a day’s ride—the facts were accessible to all 
interested in. the subject, and we have no proof to 
induce us to believe that these parties were under the 
ightest mistake with respect to any of these facts.— 

t they were in error with respect to the legal result 

of these facts, is ‘sufficiently shown, It is unnecessary, 
however, to enquire whether in any case an agreement 
may be set aside because founded in such error, The 
defence is rested on the ground of fraud, and will not be 
upheld by proof or error. But if it could, we deem it 
ebvious that the agreement to waive the title under 
the deed of trust,was not produced solely by the convic- 
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tion that such title was bad as against the execution.— 
because Goode would otherwise, insist on selling the ne- 
grocs for specie, and being liable on Alexander Boyd’s 
bond, as one of his sureties, he was anxious that the ne- 
groes should bring full prices. It appears that Thorn- 
ton was reluctant to enter into it, but he yielded according 
to his own statement, because of the double motive, that 
he relied on. Goode’s representation, that the execution 
had a prior lien, and that as Richard Boyd had consent- 
ed, he would not be obstinate. The very arrangement 
to waive the claim, is evidence that its invalidity was 
not certain. The stipulation with the plaintiff in regard 
to the terms on which the property should be sold, if 
the title were waived, constituted a consideration for 
that waiver, assuredly of some, and possibly of great 
weight. Richatd Boyd probably, judging frem the evi- 
dence, would gladly have acceded to thejarrangement, 
had Mr. Jones expressed no opinion upon the question 
of the title, and it has not been shown that Mr. Thorn- 
ton suffered by yielding his objections to the arrange- 
ment, after learning that it was acceptable to Richard 
Boyd. | : 

Per CurtaM.—Decree in favor of the plaintiff, with 
costs against the defendants Boyd and Thornton, who 
must also pay the costs of the defendants Hawkins ‘and 
Fitts. 





= 


Hawxrxs. 
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aw Henry Koanzoay, AND STEPHEN Bryant, | et ua. 


v. 
Susanyan — ⸗ Bryant Carroway, et al. 


If the specific relief prayed, cannot be given, proper relief may be had un- 
der the general prayer, but this relief must be consistent with the franre 
- ‘of the bill; and where the plaintiff claimed slaves as absolute owner, and 
- wpon the proofs it appeared that he was entitled in remainder, after an 
interest for the life of: the defendant, the plaintiff cannot abandon his 
prayer for relief as owner, and obtain security as remainder man. 


The allegations of the bill were, that the plaintiff 
Kurnegay, conveyed five slaves to the defendant Susan- 
nah, his mother-in-law, upon an agreement that she 
should reconvey them to several members of his family, 
That the defendant Susarinah conveyed one of them 
named Lucy to Mary, the daughter of the plaintiff Kor- 
negay, and the wife of the plaintiff Bryant. That sho 
afterwards conveyed the remaining four to the wife of 
the plaintiff Kornegay—thiat the latter assented to these 
conveyances, and that the deeds were left with him for 
the purpose of being proved and recorded. That the 
defendant Susannah, before the deeds were registered, 
got possession of them, and through the persuasion of 
the other defendants, destroyed them. “That the de- 
fendants then: enticed the slaves from the possession 
of the plaintiff Kornegay; where they had always re- 
mained, and carried them away, and sold them to pe 
sons unknown to the plaintiff, and had appropriated the 
money for which they sold to their own use. 

The bill prayed for a discovery, and account of the 
sums raised by the sale of the slaves, and for general 
relief. 

The defendant Susannah admitted the conveyances as 
stated in the bill, but insisted that the deeds executed 
by her to the wife and daughter of Kornegay, contained 
a reservation to himself, of a life-estate in the slaves.— 
She admitted that she did, with the consent of the wife 
of Kornegay, obtain possession of the deeds, and that 
she destroyed them—that her reason for so doing, was, 
that Kornégay, under pretence of procuring her to exe- 
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cute a etter of attorney to him, had obtained a deed con- Dacy 189%: 
veying all her estate to him, and had defrauded her out pea 


of the whole of it. 

Upon replication taken to the answers, the proof 
that the deeds executed by the defendant Susannah, to 
the wife and daughter of Kornegay, were dated the 10th 
of October, 1824, and contained a reservation of the 
use of the slaves for the life of the donor. 


W. C. Stanly & Mordecai, for the plaintiffs. 
Henry & Devereux, for the defendants. 


DaniexL, Judge.—After stating the pleadings and 
proofs as above, proceedcd.—It appears that the case 
made by the bill, is a very different one from. that made. 
by the proofs in. the cause. If the case made by the 
bill, had been supperted by proofs, the plaintiffs would 
have been entitled to relicf on the special prayer in the 
bill to have an account of the value of the slaves, after 
the defendants had speliated ihe title deeds, and taken 
the slaves away, and sold them to persons unknown. 
In that case, there would have been no necessity to have 
made the wife of Henry Kornegay a party plaintiff te 
the bill, because an absolute deed for slaves or other 
personal property to a feme covert, and assented to by 
the husband, .would have vested the title in him, 
when the slayés or other property should have 
been reduced into possession, (1 Thomas Coke, 132, 
188. The bill states that the deeds were abso- 
lute, and that the, husband had reduced the slaves 
into his possession. They would seem then to be his pro- 
perty: but the evidence in the case shows that the 
deeds were executed subsequent to the passage of the 
act of Assembly, authorising slaves to be limited by 
deed, as they might have been previous to the passage 
of the act, by way of executory devise in last wills and 
testaments ; and the evidence further shows, that Su- 
sannah Carroway reserved to herself a life estate in the 
said slaves, which reservation, with a limitation over 
to the wives of Stephen Bryant & Henry Kornegay, after 
the death of the tenant for life, was good in law, both 


vw. 
was, CARRowar. 
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Desi 1888. as to tlie life estate, and also as to the limitatioi® over, 
any By the case made, according to the proofs in ‘the cause, 
= neither Henry Kornegay, or his wife had a right to the 
Csmnowar. possession.of the slaves until the death of Mrs. Carra- 
A deed to a Way, the tenant for life. If therefore, it become neces- 
Glo anen sary for the partics to apply to a court of equity for res 
her afterthedeath lief concerning the said slaves, or any interest arising 
—— out of the sales of the same, previous to the death of the 
which survives to tenant for life, it would be essentially necessary that 
— — the wife should be a party to the bill, if she was alive, 
and she is a ne- and if she was dead, it would be equally necessary that 
Sill by bam, mock her administrator should be & party, because by the 
ing relief upon deed being executed te her, the limitation after the life 
her title, estate, inured to her, and not to the husband. The gone- 
ral rale of law is that choses in action which are given 
to the wife, either before or after her tharriage, survive 
to her upon the death of her husband, provided he has 
not ‘reduced them into possession. (Richards v. Richards 
2% E. C. L. R.119. 121.) In (Garforth v, Bradley, 2 Ves. 
675,) Lord Hardwicke says, that when.m chose in action 
comes to the wife, whether vesting befure or after mar- 
riage, if the husband die in the life timeof the wife, it 
will survive to the wife, with this distinction, that as 
to those that come during the coverture, the husband 
may for them, bring an action in his own name, and 
may disagree to: the interest of the wift, and that a re- 
covery in his own name, is equal to reducing inte pos- 
session. But in this case Susannah Curraway havinga 
a life estate in the slaves, by virtue of the deeds which 
limit the remainders. to the plaintiff Henry’s wife and 
child, it would have been impossible for him legally to 
have reduced the slaves into possession during the con- 
tinuance of the lile estate, if the slaves had not been 
sent away. If therefore, during the liſe oſ Mrs. Curra- 
way, it should so happen that Henry.the husband, should 

The cases of * 
die, the right to the slares would survive to the wife. 


Hines ¥. Lewis, : 
¢ Taylor's Rep. (Hines v. Lewis? Lxecutors, Tuylor, 44.) So on the other 


. Frazier, 


— 
4 
: 


wet wand, ifthe ‘wife should die during the life of Mrs. 


— —— *P- Carrawayand then she should die, the administrator of 
, the wife, and not the husband, should bring the action 
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to recover the slaves. JVhitbie’s Adminisirater v. Fra- 
ier, (t Hay. 275.) The slaves having been tnrned in- 
to money by the conduct of the defendants, does not al- 
ter the rule as respects making the wile a party toa bill 
breught to secure the fund. In this case she is not a 
party, and we think the husband cannot proceed with- 
out her, if she is alive, and if she is dead, it is equally 
necessary that her administrator should be a party.— 
If the want of a wife as a party, was the only objection 
to this bill, the court would order the case to stand over, 
and give leave to amend, by making the necessary par- 
ties ; but it appears that the case stated in the’ bill is 
quite different from the case made by the proofs, and the 
plaintiffs cannot proceed without additional parties, and 
a quite different case made in the bill, to correspond with 
the proofs in the cause. The present bill is framed up- 
on a supposition that the deeds for the conveyance of the 
slaves had been unconditional and absolute, and that 
the plaintiffs were, in consequence of the destruction of 
their title papers, and the asportation of the slaves, en- 
titled to a decree, for an immediate account of the value 
of the said slaves» Whereas the case made by the 
proofs in the cause, could only entitle the plaintiff and 
their wives to entertain a bill for relief, so far as to have 
a decree that the slaves and their increase be restored 
to the wives of Koruegay & Bryant, on the death of Mrs. 
C. the tenant for life, or a decree for securing @he fund 
in case the slaves_could not be obtained on the determi- 
nation of the life estate. 

It is arule in cquity, that .if relief cannot be given 
under the prayer exactly as prayed, contained in- the 
bill, the court :will assist.the particular prayer under 
the geueral prayer, but relief inconsistent with the spe- 
cific relief prayed, cannot be given under the general 
prayer, unless when a bill is filed by an infant, who may 
have a decree upon matter arising upon the state of his 
‘case, though he has net particularly insisted. upon, and 
prayed: it by his bills, Walpole.v. Oxford, (3.Ves, 416, 
Grimes v. Frenchy, 2 .Athe141, 12 Ves. 48,18, Ves. 114 
Stapleton v. Stapleton, 1 Atk. 6, 2AMad, Ch..171.). In the 
Vou. I. *55 
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— case before the court, no relief could be given under the 
2 general prayer, but what would be incousistent with 
« ° the particular prayer contained in the bill, viz: an im- 
mediate account, and therefore this court could not 
help the plaiutiff, under the general prayer. if all proper 
parties were beſore ĩt. We take no notice of an objection 
made at the hearing, that the bill was multifarious, be- 
cause if this objection were well founded, it should have 
been made in the pleadings, The plaintiffs cannot get 
along without their bill being entirely remodeled, as well 
as the making the wife of H. Kurnegay, a party plaintiff. 
We feel ourselves under the necessity of dismissing the 
bill, which is accordingly done, without prejudice to 

the rights of the parties, and without costs. 


Per Curntam.—Bitt Dismissed. 














Sauvet Cranne v. Joun Cranks ef al. 


Where an executer raised money and bought the slaves of his testator at 
execution sale, and after repaying the purchase money, conveyed them 
acourding to the terms of the will, it was Acid, Dani xi, Judge, disseut- 
ing, thes, they were lisble to the claims of other creditors, 


The bill was filed in 1628, and charged that Henry 
Selby gave his estate, by his will, to his widow Sally and 
his children, who were the defendants, and died in 1812 
—that his widow adminintered. with the will annexed 
and conveyed all her share to the other defendants, and 
had since died—that there was now no administrator 
‘upon her estate, or her late husband’s; but that the de- 
fendants were in possession of the estate both real and 
personal, to a considerable value, under the will—that 
the plaintiff became the surety for the testator in a bonil 
on which he had been recently sued, and w fe- 
covery effected, which he had discharged, and for which 
he could not have remedy at law, because there is ne 
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administration as above mentioned, and. because the wi- Due. 180%; 


dow died insolvent after having assented to the legacies 


to the children, and the Intter gave no refunding bonds; O-4#8# 
The prayer was for an account of the estate and satis- —X 


faction of the debt. 

On behalf of Margaret Selby, an infant defendant, and 
a ward of John Selby, an answer was put in by her guare 
dian, in which she denied that she claimed or had ever 
received any estate ander the will. and in any manner 
from her father. It was alleged that Henry Selby died 
greatly indebted, and that under executions against him 
or his. administratrix, all his slaves were sold, and pure 
chased at a full price and fair sale, by William Ross. who 
afterwards sokt part of them to reimburse himaelf the 
cost, and conveyed the residue to John Selby, as the 
guardian and trustee of the children and legatees of the 
testator, under which John Selby held: them for some 
tame, and then divided them among the chitdren and al. 
lutted some to her. Ht was insisted that the-sale was 4 
fair one, and that Ross purchased with his own money, 
and with the view of befriending. the children, and there- 
fore made the conveyance, and that the property was 
nat further liable to the creditors of the testator. 

This defendant since her answer was filed had inter- 
married with Thomas Hanrahan,. who was made a par- 
ty and tovk the deposition of John Selby in support of 
the answer formerly put in by him for Margaret, his 
ward, 

The answers of the other chittren were at first drawn 
in conformity with the statement contained in the an- 
swer of Wargaret. but were altered before being s vorn 
tu. and admitted that the negroes allotted to them in the 
division were received by them as legatees. 


children, did, in order to prevent a sacrifice, borrow 
$5,000 and place the same in the hands of Hovs to pur- 
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Dee, 1833° chase such of the negrees as should not go for the full 
Tracey Value, under an agreement that Ross should hold the ti- 
e tle as a security for the loan, and when that should be 
CeAaxt discharged ly the hire and re-sale of a part ofthe 
slaves, and all the debts paid, that he should conyey the 
slaves that might remain to the legatees. That Mr. La- 
vender reduced the debt to about $2000. and then by his 
request, Koss conveyed all the slaves to John Selby 
in trust to pay that balance and hold the residue for the 
children, between whom, after satisfying the debt’ by 
hire and sale, he divided twelve negroes in 1825, which 
he put in their possession respectively. When the con- 
veyance was made to John Selby he had become the a- 
gent of the widow and received from Mr. Lavender all 
the accounts of the estate with full information of the | 
return of the title, and also took from the widow an as- 
signment of all her interest for the benefit of the chil: 
dren. . These circumstances were explicitly stated by 
Mr. Lavender, and as to the facts, were substantially 
admitted by Mr. Selby, who differed only in this—that 
he considered this conveyance to himself and the pur- 
chase by Mr. Ross as changing the character of the pro- 
perty so that it was no longer liable to the debts of the 
testator, but exclusively in trust for the children. 


Devereux, for the plaintiff.” 
W. C. Stanly, Bryan & Winston, for the defendants. 








Rurrix, Chief-Justice.—After stating the pleadings 
and proofs as above, proceeded as follows:—The only 
question made in this cause arises onthe answer of M3. 
Hanrahan; for all the other defendants, with becoming 
fairness, decline any defence, founded on the idea that 
they do not hold as legatees. They admit they do. 

As far as.L.can understand the truth of the case, the 
resistance of the other defendant must be unavailing.— 
It is not necessary to enquire even whether an executor 
or the agent of an executor (for they stand in the same 
relation to the estate and. aie alike affecte| by the rule 
of pelicy) can purchase.at a sale under execution, 
where it clearly appears that he purchased with hisows 

wv : 
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means, for a fair price, and was purchasing for himself. sees. 
Upon that proposition I have, at least, a strong inclina- — 
tion to the negative; for the samo reasons apply toa sale ® 
by execution as to one by the executor. The ground is Caanxe. 
not in cither'ease that he cannot get a title under the = Per Rorrix, 
sale, as he had it before. That has been. sometimes >, 7. answers 
suid, but it is rather a quaint illustration than a satis- tious opply to par 
factory argunent.. The true reason is the relation of So 
the executor to the property. He knows its. qualities, cution sale * 
the situation of the estate and the approaching necessity “5s own. 
for a sale, and may be tempted to make advantages by - 
allowing an execution sale. But even at such a sale, it 
ix the duty of an executor to aid in getting the best price 
as if the property were his own; and it is obvious that 
much may depend upon full representations of the value of 
the several articles and upon fair efforts to gain bids. But 
as a purchaser, his interest is the other way and direct- 
ly in conflict with his duty and with the interest of the 
estate. Upon principle it seems to mo therefore, that 
such a sale cannot stand in this court, except at the 
election of all interested. But in this case the purchas- 
er disavows in express terms all interested motives on 
his part, and declares that he bought to prevent a sa- 
crifice of the estate, and took a conveyance to Mr. Ross 
as a trustee only as a security for the advance. He 
states that there was no intention to defeat creditors; 
but the object was to pay all the debts and then convey 
the residue to the children. It does not appear that 
there are any debts but that to the plaintiff, and that 
seems not to have been known then or when the deed 
was afterwards made to John Selby. - According to that 
statement, a purpose of the purchase was the benefit of 
creditors, and.the plaintiff could then claim under an 
express trust for himself. But if that were not so, and 
the intention was te promote the advantage of the chil- 
dren alone, it would seem to me to enure to the benefit 
of the creditors. The children advanced nothing. The 
execytor or the ageut, which is the same thing, bought 
oe ee it may be taken, for the children or a part of 
and afterwards held the estate as a trust. It 
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Due. 1833 would be dangerous to say. that he who is clrarged with 

* protecting in equal degree the interest of all claiming 

— the estate beneficially or having claims upon it, should 

Cusnzs. have the power of excluding some of the cestuis que trust 
and confering the benefit on a favored portion. 

In this case, however, the estate paid for itsclf. The 
purchaser never was any thing out of pockct and claimed 
the negroes only as security, with a trust as to the sur- 
plus for these.to whom the estate would go to 
the will. The true construction of such a trust.unless the 

intent clearly and unequivocally appear. must be that itis 
not only for those to whom the will gives the property, but 
also as the will gives it, that is, subject to the claims of all 
personsagainst the legatees, as legatees. There was no in- 
tention ia the administratrix or Mr. Bavender to defeat the 
claims of either creditors or the legatees, but on the con- 
trary, as he expresses it to save the estate, which was 
no doubt mainly with a view te the children—but in do- 
ing that, the creditors are necessarily served incidental- 
ly. I therefore think the plaintiff is entitled to relief, 
and that it must be referved to the master to state the 
sum due to him. and to take an account of the estate of 
the testator in the hands of the defendants respectively, 
considering the slaves in question to. be a part of the es- 
tate, which they are dechured to be. 


Gaston, Judge. concurred. 


Danvet. dissentiente.—I do not agree in the opinion 
expressed by a majority of the members of the court in 
this case, that an executor or administrator cannot pure 
chase at.a sale made by a sheriff, who has levied an 
execution on the goods and chattels of the testator ‘or 
intestate. I know of no authority prohibiting them 
from purchasing at.a sheriff’s sale. 1 do not think the 
case comes within the reason of the rule which probib- 

4 its executors, administrators and trustees purchasing at 
—*— their own sales. By the levy, the title to. property is 
the shift His immediately. vested in — 22— 
sales are prima ed to be public, after an advertisement. not seo 
Foci i ana e* whatichance there can be for the executor or auminis- 
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trator. te commit frauda in case they are allowed ‘to Dec, 1833. 
purchase. ‘This court has decided that they may par- Guat 
chase at a sheriff’s sale. Blount v. Duvis. (2 Deo. 19.) « 

In the present case, Lavender, who procured the money Ctanx™ 
was not the executor. He had acted only as the agent —** J —3 
‘of the executrix, I should suppose that the purchase 


at 

of the slaves by Ross. for the benefit of Lavender, was a 7 * 
Jawful, and that the title of the slaves vested in him. cules According 
Per Cvurntam.—DirecT A REFERENCE. a * 

(2 Dev. R. 19.) 

executors may 

" — purchase the as 

sets of their testa- 


tor under a she- 
®.~ riff’s sale. 








Wittram Morris v. Exizaneru Foan, et al. 


A parchaser at execution sale, succeeds to all the rights of the defendant, 
and where the latter, before the test of the execution, had received a deed 
for land, which by the fraud of a third person, had before its registra- 
tien been destroyed, and the legal estate conveyed by the bargainor to 
that person, the purchaser is entitled to a conveyance from him. 

The cases of Tolar v. Tolar, (ante 1 vol. p. 456,) and Price v. Sykes, 
(1 Hawke, 87,) apptoved. 


The plaintiff William Morris filed his bill against the 
defendants Reuben. H. Ford, John Ford, William Ford 
and Elixabeth Ford, and therein charged, that he and 
one Jumes Morris, in the year 1812, purchased from the 
defendant Reuben, the undivided moiety of a certain 
tract of fand therein described, with the reservation of 
one acre thereof for Elizabeth Ford, paid the purchase 
money, and took from the said Reuben a bond with Ro- 
bert Catlett surety thereto, conditioned to make a title 
au soon as a partition could be had between him, Rew- 
ben and William Ford, who was seized of the other nuie- 
ty thereof that; the condition of the bond having been 
broken, Milliam and Jumes Morris, instituted an action 
thereon against both the obligors, and obtained a judg- 
ment for the sum of £87 0 6—that the plaiutif® caused 
an execution to issue on said judgment, wich was le- 
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vied on the said Reuben’s undivided moiety, in said land ; 
that the sheriff sold the moiety so levied on, at public 
sale, that the plaintiff purchased the same at the price 
of forty dollars, and that the sheriff duly executed to 
him a deed therefor. The bill further charged that the 
tract of land aforesaid, had belonged to Zebulon Ford, 
who devised the same to Johu Ford—that of this will, the 
said John, and the defendant Elizabeth, were the execu- 
tors—that the said Reuben and William were eutitled 
to legacies under that will, that a dispute having arisen 
between the legatees and executors because of the non- 
payment of their legacies, and the wasting of the assets, 
the controyersy had been leſt to arbitration ; that the 
arbitrators awarded that the said tract should be con- 
veyed to the said Reuben and William, in satisfaction of 
their demands with the exception of one acre to be re- 
served for the defendant Elizabeth, that in parsu- 
ance of said award, and shortly thereafter the defendant 
Elizabeth and Juhu did convey the said tract with the 
reservation aforesaid, to the defendants Renben and 
Wilham, and that the said Reuben and William were 
seized thereof as tenants in common. ‘The bill then 
charged that the defendant Reuben had caused the deed 
aforesaid from Elizabeth and John to be proved, but be- 
fore the same was registered, and by combination with 
the other three defendants had caused the deed to be re- 
turned to the defendant Elizabeth, who destroyed the 
same, and that then the defendants Elizabeth and John, 
in order to defraud the plaintiff, executed a deed to the 
defendant, William for the whole of said tract, who 
knew at the time, of the plaintiff’s title to a moiety 
thereof, and who had taken possession of the whole of 
the said land. The bill prayed a discovery from the 


. defendants, that William might be compelled to make 


a conveyance to the plaintiff of his moiety, and_ to ac- 
count for his share of the rents and profits, and thats 
partition might be made.of the lands... XX 

The defendant Elizabeth alone answered, Jn her an- 
swer she admitted that Zebulon Ford devised the. land 
to her son John, that John conveyed the same to hen 
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ata 


and that in pursuance of an award, she conveyed the Dae. 1888. 
same to Reuben and William, She alleged that accord. “““““ 


ing to the award she was to have the dwelling house and 
one acre of the land during her life—that there was to 
be no partition of the land between her sons Reuben and 
William, nor was either to sell his moiety during her 
life—that they were to work the land jointly, and during 
her life, pay her annually twenty-seven bushels of corn 
and eight bushels of wheat—that Reuben failed to perform 
his part of this award, furnished her with neither corn 
nor wheat, left the place, sold his part te Robert Catlett, 
and gave a bond to make title—that in consequence of 
this breach of the award on the part of Reuben, she re- 
quired him to return the deed—that this was done ac- 
cordingly, and thé deed, with the consent of Reuben and 
William, was destroyed. She disclaimed all knowledge 
of any contract between the plaintiff-and Reuben, ad- 
mitted that the plaintiff did purchase under an execu. 
tion a moiety of this land as the property of Reuben, but 
averred, that at the time of such purchase, he had full 
knowledge of the terms upon which Reuben had held the 
lands, and also of the destruction of the deed. She fur- 
ther alleged that on the 18th of May, 1814, after the 
purchase by the plaintiff at sheriff's sale, certain arti- 
cles of agreement were executed by the plaintiff, herself 
and the defendant John, which she sets forth in hae ver- 
ba, and which are, that she agrees to sell off all her 
lands by the 25th of December then next ensuing,on the 
plaintiffs giving up his right to the claim of Reuben Ford 
—that if she made sale before that time, the plaintiff 
would give up his right to the claim of the defendant 
Reuben—that if she did not sell before the 10th of De- 
cember, she should choose men to value the land or a 
part thereof and the plaintiff would make payment agree- 
ably to their valuation, and that she should move off 
the land before the 20th December and not return to the 
same—and that either of the parties violating these ar- 
ticles should forfeit five hundred dollars. $he then 
averred that in execution of this agreement, she sold the 


Jand to William Ford in fee simple, who new held the 
Vou. IL #56 
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Des. 1833. eame, and that she moved off before the appointed day, 
— bit afterwards sire moved back to it and resided there 


Movais 
v. 


FonD. 


with William until he moved away and rented it to his 
brother John. ; 

The other defendants have not answered, and a judg- 
ment pro confesso has been taken against them. The 
plaintiff replied generally to the answer of the defend- 
ant, Elizabeth. and the cause, as between them, now 
comes on to be heard on the pleadings and proofs. 

The proofs filed were yery voluminous, and those ne- 
cessary to a correct view of the case will be found sta- 
ted in the opinion given below. 


Deverenzx, for the plaintiff. 
No counsel appeared for any of the defendants. 


Gaston, Judge.—-After stating the pleadings as 
above, proceeded as follows:— 
- The plaintiff exhibits what he insists was the award, : 
and proves its execution by Philemon Morris. one of the 
subscribing witnesses. it bears date 11th November, 
1811, and in relation to the matters connected with this 
controversy, it awards that Elizabeth Ford shall make 
a decd to Reuben and William Ford for the tand on which 
she lives, and that Reuben and William shall deliver to 
her twenty seven bushels of corn and cight bushels of 
wheat annually, and give her the house in which slre 
lives and one acre of land adjoining. during her life.— 
The defendant exhibits another instrument executed ma- 
ny months afterwards, by three of the four abitrators, 
but dated the same day, which she alleges was made on 
purpose to supply an omission unintentionally left in the 
former instrument, and which she insists contains the 


true award. This differs from the other solely in this, 
‘that it contains a clause in these words, ** owing to the 


**+smallness of the tract of land, we do allow that no 
« division take place between Reuben and William Ford, 


-* but each to work and to clear wherever they think pro- 


# per, and that none of them sell without the approba- 
“tion of the other.”’ It is ‘unnecessary to examine which 
of these contains the definitive award as it is proved by 
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ate 


the testimony of Dulin, andthis proof is confirmed. by Dec. 1633, 
the testimony of others, that the contract of Reubem by T 


which he sold his moiety to William and James Morris, 
was mae in the presence and with the approbation of 
William Ford. : 
The plaintiff does not exhibit the bond which he char- 
ges to have been exeeuted by Reuben Ford and Robert 
Catlett. conditioned for the making title to the plaintiff 
and Jumes Morris, of the said Renben’s moiety in the 
land, although he gives parol proof of a sale and pay- 
ment of the purchase money and of the execution of a 
bond for the title, but he exhibits a record, from which 
it appears that a judgment was obtained by the said 
plaintiff and James Morris, against the said Reuben and 
Robert, for the sum of £87 0-8, at the May term. 1813, 


of the Mecklenburg Superior Court, and that a fiert fa- - 


cias issued thereon, and exhibits also a ‘sheriff’s deed 
purporting to have been executed in consequence of a 
sale made upon that fieri facias on the 2d March. 1814, 
and purporting to convey to the plaintiff the undivided 
moiety aforesaid of the said Reuben. The plaintiff ſur- 
ther exhibits the will of Zebulon Ford, devising the 
whole of this tract to his son John, and devising to his 
wife Eliza both the mansion house in which she lives, 
and her maintenance off the plantation during her life. 
It does not appear from the proofs whether this house 
ani plantation were on the tract devised to Reuben or 
not. The plaintiff proves by Philemon Morris, that a 
few days after the award, John Ford and the defendant 
Elizabeth did execute a deed for the tract of land pursu- 
antly to the award, which deed was witnessed by him- 
self and James Morris; and also proves by Daniel Fox, 
Fihu Wilson and Sugar Dulin, that there was such a 
deed. Isaac #'exander, the clerk of the court, testifies 
that this deed was proved in court, and before it was 
registered, the defendant Elisabeth applied to him for it 
—that he declined to deliver it to her—but that after- 
wards, on the application of one of her sons, . with the 
permission of the court, he delivered the deed to the 
son, who made the application, and Wiliam Wilson tes- 


Puna. 
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Das. 1833. tified that Reuben got the deed from the clerk—that Wil- 
V fam obtained it from Reuben, stating to Reuben that he 
har! held the deed long enough—that upon the delivery 
Fox, Renben charged William to take care of it, and called 
upon Wilson to take notice of this delivery and of the 
charge accompanying it. The declarations of the defen- 
dant, Elizabeth, produces no testimony to show how she 
got possession of the deed, when and by whom it was 
delivered to her, for what cause, under what circum- 
stances or by whose concurrence it was destroyed, or in 
any manner to explain the fact of the destruction. The 
exhibits filed shew that on the 28th January, 1814, John 
Ford executed a deed to her for the whole of the land, 
and that on the 27th of November, 1815, she executed 

a deed for the whole of it to the defendant, Wi/liam. 

In support of the allegation in the defendant’s an- 
awer of the specific agreement thercin sct forth to have 
been made between herself, John Ford and the complain- 
ant, she offers testimony tending to shew that some a- 
greement had been made and a bond executed by the par- 
ties to testify and secure the performance of this agrcee- 
ment—but no bond is produced, nor its loss accounted 
for, nor the terms of the agreement shewn. The wit- 
nesses who speak of the agreement also represent that 
one of its conditions was that she should remove from 
the land and not return to it, and they state that she re- 
moved for a few days only and then returned to the 
land. The defence, therefore, so far as it rests on this 
allegation, is wholly unsupported. 

By the admission of the defendants then, John, 
Reuben and William, and on the proof against the de- 
fendant Elizabeth, it clearly appears, that a deed was 
executed by two of the defendants, Elizabeth and John, 
to the other two defendants Reuben and William, for the 
tract of land, whereof the plaintiff claims a moiety, 
which deed was effectual to convey the legal es- 
tate therein, in every respect except that it wanted the 
formula of registration—that the plaintif purchased at 
execution sale, Reuben’s moiety of the said tract—that 
after this deed was proved, but before its registration, 
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and with a view to defeat the claim of the plaintiff, un- 
der this purchase, or under the judgment.it was wrong- 
fully destroyed by the defendant, Elizabeth. so that 
the same cannot now be obtained for registration—and 
that the evidence of Reuben’s title to the moicty, convey- 
ed by the sheriff to the complainant, being thus put out 
of the way, the other defendants John, Elizabeth and 
William, have contrived by a conveyance from John to 
Elizabeth, and then from Elizabeth to William, to vest 
the legal, or apparently Jegal title of the. whole land in 
William. 

We are of opinion that the plaintiff is entitled to 
be relieved against the fraudulent contrivances. Had 
Reuben been the individual injured by them, he would 
have been redressed on a bill against the other defend- 
ants. In the case of Tolar v. Tolar, (1 Dev. Equity 
Reports, 456.) it was decided that if a voluntary decd, 
fairly obtained, is destroyed by the donor, before regis- 
tration, a Court of Equity will compel him to convey 
the same property to the donce, and certainly the 
same remedy would be granted against one who 
claims the property, subsequently to this destruction, 
and under a mala fide conveyance, from the donor.— 
The estate which Reuben held under the deed thus de- 
stroyed, was duly conveyed to the plaintiff. for it was 
to many purposes a legal interest, although the title was 
not legally completed. Such an interest it was holden 
in the case of Prince v. Sykes & Iles, (1 Hawks. 87,) 
was liable to seizure and sale, under an execution, be- 
fore our act of 1812,which authorised the levying of exe- 
cutions upon equitable estates. The bargainee after the 
execution of the deed, and before the registration has 
not a mere equity in the land—he has an equity and an 
incomplete legal title. When the registration takes ef- 
fect, he is then perfect owner from the time of the exe- 
cution of the deed. If he dies before registration, his 
wife is entitled to dower, as of a legal estate. Ifa pre- 
cipe be brought against the bargainee, and a recovery 
upon it, before enrolment, it is good, for he was tenant 
of the freehold. If the deed from Elizabeth and John 
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‘Dee. 1833. to Reuben, had been registered after the purchase, by 
—— the plaintiff. at the sheriffs sale,. there. could be no 


Morais 
v. 
Fonrp. 


question but the plaintiff’s title to the moiety would 
have been complete, and the defendants cannot be per. 
mitted to-set up their criminal act in preventing this 
registration to the prejudice or destruction of this title. 

The court does not consider it necessary to enquire 
whether under the award, directing a conveyance to 
William and Reuben. there was a lien on the land for 
the payment to the defendant, E/izabeth, of the annual 
supplies of grain which were awarded in her favour.— 
Certainly no express charge was created. The con- 
veyance actually made was without condition, and the 
plaintiff is entitled to be placed in the same plight, 
as if the spoliation had not been committed. If the 
defendant Elizabeth could set up such a lien, she should 
have brought it forward, either by an original, or a 
cross bill, instead of alleging it as a pretext for her un- 
justifiable conduct. 

The court will declare the plaintiff to be tenant in 
common with the defendant Wiliam, in the tract of 
land set forth in the bill, and decree that that partition 
be made thereof. It will also decree that the defendant 
William shall convey aud releaso to the plaintiff all his in- 
terest and theestatein the portion which shall be allotted to 
the plaintiff in the partition: but that the plaintiff shall not 
during the life of the said Elizabeth, disturb her, or the 
defendant Milliam.in the enjoyment of the mansion house, 
and one acre of land. to be laid off, adjoining thereto—that 
an account be taken of the rents and profits received 
from the land since the purchase of the plaintiff, at the 
sherff’s sale. and by whom the same were received, to 
a moiety whereof, the plaintiff is entitled, and that the 
plaintiff recover his costs from the defendants, to be 
taxed by the clerk of the court. | 


Per Cunram.—DECREE ACCORDINGLY. .- 
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Joun Smirna et al. v. Witttam Barna, et al. 


A residue which is given for life, with a remainder over, must be sold * 
the executor, and the interest paid to the legatee for life, and the prin- 
cipal to him in remainder, because this is the only mode of giving both 
sets of legatees, the enjoyment of those chattels which are perishable. 

Slaves are, in this State, an exception to this rule, because they are not 
consumed in the use, and their natural decay is supplied by their issue, 
which goes to those in remainder. 


The plaintiffs were some of the legatees in remaindery 
of the residue bequeathed in the will of Jukn Barham, 


deceased, and filed their bill against the executors, and ~ 


the other residuary legatees, for an account and satisfac- 
tion. By an original and amended bill, it was charged that 
the testators died in September 1825, and directed his 
debts to be paid out of such parts of his estate as he 
did not specifically dispose of thereby, and ** the residue 
« with all the lands he should die possessed of, he lent 
“to his wife Mary during her life,” repeating. that by 
the term “ residue,” he meaut that whatever shoald re- 
main after the payment of debts, shoald go to the wife 
for life, and that after her death, the residue therein 
lent to his wife, (the land excepted.) should be divided 
amongst his children and grandchildren, in seven equal 
parts. of whom the plaintiffs were some, and the de- 
fendants the others. ‘The defendants Vicholas and Wil- 
Kam were appointed the executors, and proved the will. 
The bills then further charged that the testator had 
about twenty slaves, which formed part of the residues, 
and also a large crop growing, and provisions on hand, 
a valuable stock of horses and cattle, and hogs, farming 
utensils and household furniture, all of which, except 
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the slaves, it was the duty of the executors to have sold | 


to raise a fund te pay the debts; but that instead of do- 
ing so, they either sold or suffered to be sold under an 
execution several of the slaves, one of which, Dave, the 
defendant Hilliam purchased, and left the other articles of 
inferior value, and most of them perishable in their na- 
ture, in the possession of the widow, who has consumed 
them, or they have been otherwise converted by her or 
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Dee. 1838. by the executors. The bill also charged that the defen- 


Suita 
v. 
Baauax. 


ant William hired out some of the slaves, or made profit 
otherwise from them during the life of the widow, which 
should have been applied in discharge of the debts, in- 
stead of suffering any of the negroes to be sold for that 
purpose, and therefore that he ought to account for the 
value of the slaves sold, for the hire received by him, and 
also deliver up Dave, as a partof the residue. The bills 
also charged that the defendant John Barham owed the 
testator a large debt, which the executor failed to col- 
lect, although Ji/iam purchased from Johan, his share 
of the negroes, and the other residue, and paid him for 
them with profits of the estate, then in his hands, and 
that the executors were chargeable with that debt. 

The defendant Nicholas answered and admitted that 
he proved the will, but stated that he resided in Virginia 
and had never intermeddled with the estate or receiv- 
ed any part of it. 

The answer of the defendantWiiliam admitted the will 
as stated, and insisted that for the purpose of raising a 
fund to pay the debts, a discretion is given to the exe- 
cutors to sell any parts of the effects composing the re- 
sidue, and do justice te all the parties. That accord- 
ingly he sold nearly all the stock, farming utensils, 
furniture and provisions, except only such things as 
were indispensably necessary for the support of the wi- 
dow (a very aged woman and the mother of these par- 
ties) and that a sufficiency for that purpose, including 
the grain crop growing at the testator’s death, was not 
left unsold, and that he did sell the crop of cotton of that 
year. That the widow died in September 1830, and 
that thereupon the negroes remaining unsold, were di- 
vided among the remainder-men, and the plaintiffs re- 
ceived their shares, and that this defendant then sold all 
the other articles which had been left unconsumed by 
the widow, and applied the proceeds to the discharge 
of a balance of the testator’s debts then unpaid. He 
admitted that some of the negroes were sold under execu- 
tion, and averred that it was unavoidable, as suits were 
pending against the testator, and he was unable to raise 
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cash to discharge the judgments; and that he purchas- Dee. 1833. 


ed Dave, at a full price, and borrowed the money to 
pay for him, but he submited to lave the purchase de- 
clared void, at the election of the plaintiffs. He furth- 
cr admitted that he hired out some of the negroes, but 
said the widow was entitled to the hire, and that he 
was ready to account with her representative. ‘With 
respect to the debt of John Barham, the answer stated 
that the defendant found among the papers of the testa- 
tor some evidences that he had paid money for his son 
John, several years before his death, and that he,the de- 
fendant, being unable to get any information upon the 
subject, or whether his testator had been satisfied, sued 
out attachments against John, (who resided out of the 
State, ) and levied them on a slave Abel, specifically be- 
bequeathed by the testator to him, and also on his share 
of the residue upon which judgments were had, and a 
sale made, and that he, the defendant William; became 
the purchaser. That one reason for attaching this in- 
terest was, that other creditors of John would have done 
so, and if the debt to the testator was really due, as it 
appeared to be, it would then be lost: That he made the 
purchase for the benefit of the estate;and was willing that 
it should be so considered, if it was to stand at all, or to 
take it himsclf, as the plaintiffs might elect. But that he 
has recently discovered that the debts were probably 
not due, and that the whole proceeding was founded in 
a mistake, upon the apprehension of which, at the time 
of the purchase, it was understood that if it should so 
turn out, the purchase should enure to the benefit of his 
absent brother John. That John has since declared 
that nothing was due, claimed the property, and insti- 
tuted proceedings to reverse the judgments, and that 
the persons interested in the estate, except one of the 
plaintiffs, Smith, had agreed to surrender the claim.— 
He submited to hold this part of the estate, for the bene- 
fit of either of the parties in whom the right might be 
deemed to be. 

' The answer of Juhn Barham set forth the particulars 
of that part of the case relative to the claim against 
Vor. Il. *57 
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Dac. 1833. him, more at large, and alleged that de did not owe his 
=> father any thing, and that the proceedings were irregu- 
» Jar and null, and claimed-his share of the property. He | 
also claimed that all the hire and profits of the negroes, 
and other property which had accrued during the life of the 
mother, and also the proceeds of the crop growing at the | 
testator’s death, belonged to the tenant for life,and was 
to be accounted for by the defendant William, to her re- | 





presentative. ' 

A reference was made to the master, and he reported 
against the executors a balance of $1154 29, exclusive 
of interest. To produce this result the master charged 
the defendants with the hire of certain of the slaves du- 
ring the life of the widow, and also with the sales of 
the cotton, and corn crops, growing at the death of the 
testator, and further with the value of hogs, sheep and 
wheat, and one cask of brandy, not sold, but consumed 
by the widow. The master made no report upon the 
subject of John Barham’s debt, and his claim to the pro- 
perty sold for it, and gave as a reason that there were 
proceedings at law between him and the executors, to 
vacate the judgments, and to ascertain the debt, if any. 
The master also charged the defendant William, with 
the price of Dave, as upon a sale to him. 

To the report both parties excepted, but the excep- 
tions of the defendant raised the only questions of im- 
portance. 

Devereux, for the plaintiff. 

The Attorney General, & W. H. Haywood, for the exe- 
eutors. 


Rurrtw, Chief-Justice.—After stating the pleadings 
and report as above, proceeded: 

The crops growing on the land, at the time of the testa- 
torꝰs death, go to the executor as against the heir, but as 


heir and the on between the executor and the devisee, the lattcr is entitled 
oy hd them. The devisee takes the land by the intention of the 
the latter; but testator, with every thing on it, for as the devise car- 
beimvend ibe de. ries the land against the heir, s0 it does the cropagaiast 
vises, the rule is 


the executor. The rule is so strong, that if the devise 
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be for life with remainder over, and the first taker die Daze. 1688. 
before severance of the crop growing at the death of the "Vv 


testator, it goes over with the land to the remainder- 


man, in preference to the personal representative of the Banaax, 


first taker. 

Here the testator died early in September #825. He 
then left in the grainery, a small quantity of corn, and 
wheat—not more than sufficient to support the stock 
and negroes, until the executors could, at the next court, 
prove the will and get authority to sell. It is in evi- 
dence that it was not sufficient ; for a considerable por- 
tion of the growing crop was used for that purpose.— 
Now although it may be the duty of the executor upon 
a will like this, to sell all the perishable property, and 
invest the proceeds for the security of the fund, for the 
remainder-man, payimg the interest,as the profits, to the 
legatee for life, yet some time must be allowed to make 
it. andin the meanwhile the stock must be supported and 
kept fit for sale, and the slaves fed. The executor ought 
not to sell until probate, to obtain which he is obliged 
to.wait fora court. It is the interest of all concerned, 
that the support should be drawn from the property it- 
self, until the sale is made in seasonable time. Here 
it was in December 1825, about one month after the 
probate of the will. The exceptions of the defendant 
to so much of the report as charges the executors with 
thirty bushels of wheat on hand, is, on this ground al- 
lowed. And the exceptions to so. much of the report 
as charges them with the corn and cotton growing at 
the testator’s-death, is also allowed. In the account a 
particular quantity of corn, 80 barrels, is charged as a 
distinct item, at $360, and also of fodder, 10 stacks, at 
$25, which is seen at once. But the cotton does not 
explicitly appear upon.the report. There is a charge 
for one bale as an item in the account, being as the 
master states, a part of the crop not sold, and put 
down at the price of $30. Hut the principal part of 
this charge is in the general item of ‘ amount of sales” 
$1967 93, which upon a reference to the account of the 
sales obtained from the County Court, (which was the 
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BX evidence on which the master acted,) is found to in- 
Surrz tlutle 9263 lbs. of cotton,disposed of at the general sale 
— by auction, at $305 68. It appears upon the proofs that 
— this cotton, fodder and corn was on the land when the 
testator died, and was gathered by the executor and wi- 
dow. To the latter they belonged, and to her the exe- 
cutor is aceountable, and not to the residuary legatees 
in remainder. 
_A legatee for The same is true also as to the charges of the hire of the 
keep down thein- slaves,which belong tu the widow.. When there is a devise 
terest of a = of lands,or a specific bequest of a chattel for life, with re- 
— T — mainder over, and the subject is charged with debts not 
may be compelled equal to the whole value, the tenant for life may be re- 
to contribute to . P 
its payment. But quired to keep dawn the interest out of the prefits, or the 
4 is not —* parties are required to alee the principal by contribu- 
whole profits for tons in proportion to the value of their respective in- 
—RREx terests. But certainly in no case can the remainder- 
¢% man require the whole profits to be applied in extin- 
guishment of the charge, for the sake of saving the sub- 
ject, for that would defeat the life estate altogether.— 
But in a residuary bequest to one for life,and then ever, 
the whole is subject to the immediate payment of debts, 
and the executor may and ought to sell enough for that 
purpose, in the first instance. For it is only what re- 
mains, after payment of. debts, that is given either for 
life, or over. Se much of the capital is to be sunk at 
onee. Here it has been done by the sale of a part of 
the consuw..dle articles, and a part of the slaves; aml 
the plaintiffs say that was wrong, and so the master 
finds, because there were sufficient prefits of the unsold 
slaves to answer that end. That position cannot be 
maintained. .These profits are the use given to the ten- 
ant for life. The exception to these charges in the ac- 
count must therefore be allowed. r 
The master has also charged the executor with 28 
shoats, 35 fat hogs, 6 sheep, 30 gallons of brandy, and 
some casks and hogsheads, of the value altegether of 
$261. He has also‘ charged them with the value of 
some household furniture, not sold either at -the sales 
after the death of the testator, or after that of the widow, 
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to the value of $15. The executors except to these Dse. 1833. 
charges upon the ground that these articles were neces- ao 
sary to the support of the widow and the family, and in * 
order to keep up the plantativn. ‘The argument on the Banaax 
other side is that these articles should all have been 
sold, and if necessary for that purpose, the proceeds ap- 
plied te the payment of the debts, or if not thus need- 
cd, invested and the interest only paid to the widew for 
life, and therefore that the executers are chafgeable 
with their value. 
We believe the common understanding ef testators 
in the country is with the defendants; for they can 
hardly be supposed t» give to their widows lands and 
negroes for life, and to intend to strip the plantation. - 
But we believe likewise that the law is clearly with the 
Naintiffs on this point. 
Where there — gift of a specific chattel for life, and a, —_— 
then over, the executor may. assent to the legacy amd chattel hasa right 
discharge himself from liability to the remainder-man, Orit; sed the as- 
by delivery to the tenant fer life, for the assent to that sent of the execu- 
- . © tor to his legacy 
legacy,is an assent to the one in remainder. It was for- vests the title of 
merly held, indeed, that the executor would be bound to him in remainder. 
the remainder-men, unless he took security from the 
tenant for life, that the thing should be forth-coming at 
his death. But unless there be collusion, it is now held 
otherwise, and the tenant for life is only bound to give 
a receipt, or sign an inventory as it is called, unless 
there be reason to believe that the article will be des- 
troyed or sent away—in which case the executor may 
refuse to deliver it without security, or the remainder- 
man may after delivery file his bill for security. (Feley 
v. Burnell, 1 Bro. Ch.ca. 279.) In such cases, the remain- 
der-man must be content to receive the article as it 
ought to be Jeft by the first taker, after using it with or- 
dinary care and prudence. _ When, however, there is 
such a specific gift of what we commonly call, and what 
the master here calls, “ perishable articles,” er of what 
are embraced under the description in the books, ef 
“articles qu@ ipso usu consumuntur,” it is difficult to 
say what is meant. I rather think testaters seldom do | 
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Due. 1833. mean to give such things for life onty, and that those 
wer words are annexed by mistake to that gift, by imadver- 
Sure tently inserting it in the clause giving other things of 
Banmax, a different kind, and which are meant to be for life only. 
But if the testator really intends such a gift to be for 
lite, we can hardly imagine what rights of enjoyment 
he meant for the objects of his bounty respectively. For 
to give wine, corn, sheep or cattle for life,is to give the 
whole, if the legatee is to have any use of it, since the 
property, nay, the consumption, is inseparable from the 

use: unless the testator has this further meaning, that 

the tenant for life may consume and sell, as he would 

himself if living, and that whatever is left, both of the 

original stock and the increase, shall be taken as the 

estate. of the testator, and go to the remainder-man. E 

rather suppose that this is the meaning. for such dispo- 

sitions arc generally found in the provisions for wives, 

to whom children are to succeed, and the testator sup- 

poses that the mother would wish them to take all whie- 

ther it be his or her estate. This notion may have 

grown up from the ruje of our law respecting the in- 

ervase of slaves given for life, all the articles being giv- 

en together in the same clause. But to the admission 

of such a construction there is.the insuperable objection 

that it is against the positive and ancient rule of the 

common law, that the increase is the use and profit.and 

therefore belongs to the tenant for life in whose timo it 

accrued; to which, slaves constitute the onty admitted ex- 

ception. We would not feel authorised, upon bare con- 

jecture as to the testator’s intention, to carry it farther. 

Then what are the respective interests of the tenant for 

When a speci- life, and remainder-men inconsumable chattels specifical- 

> chattel * ly bequeathed ? From the decisions it is far from clear. 

the use, is gven We do not know of any in our own courts upon the 

aor a in point. In England it is apparently unsettled. In Fos- 
wemainder-mant ter Vv. Tournay, (3 Ves. 311) Lord Alvaniey said that © 
some learned judges had thought the articles must bo 

sold. and the persons entitled to the limited use have 

only the interest; which he thought very rigid. Yet in 

Randall v. Russell, (3 Merio. 190) Sir William Grant, 
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taking notico of that observation, says that his concep- Det. 1833. 


tion is that a gift for life, if specific, is a gift of the pro- 
perty in things, ‘*quee ipso usu constmuntur,” and that 
it comes within the reason of the old law that there can- 
not be a limitation over of a chattel after a life estate. - 
He admits it to be otherwise, when such articles are in- 
cluded in a residuary bequest, with others of a different 
nature, in which case the whole are to be sold by the 
executor, and the interest received by the tenant for 
life. ‘That is the case now before the court, and there- 
fore further specalation upon the effect of a specific be- 
quest is unnecessary. 

It seems clear that when a residue is given, as such, 
it is to be sold by the executor. The several things are 
not given, the testator supposing them not worth giving, 
as corpora, not knewing how much, or which of them 
it may be absolately necessary to sell for payment of 
debts and pecuniary legacies. The gift is then of the 
nett balance of the proceeds after the debts are paid, 


which implies a sale. And if this were not the case, . 


when there is an immediate gift of the residue after the 
debts are paid, it must be, when there is a limited use giv- 
en in the sarplus to one for life, and then to another; for 
then there is nothing to shew that as to the consumable ar- 
ticles the testator meant to give the particular legatec that 
use which consists in consumption, and as they are com- 
plicated in the same clause, with the others of a differ- 
ent nature, the whole must go together, and as a part 
must be sold, the whole must, and the first taker have 
the profit only. For upon the intention it is taken 
that the benefit is to be divided between the legatees in 
the whole subject, which cannot otherwise be, for if the 
tenant for life does not use the perishable articles, he 
gets no benefit, and if he does use them, the legatee over 
gets none. Such parts of the exceptions as relate to 
these articles must therefore be overruled. The execu- 
tor is properly charged with the value of them in this 
suit, and as the widow had the benefit of them, he will 
be entitled in the settlement he will make with her re- 
presentative, to the valuc now answered for by him, as 


a 
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a credit against the charges against him for her cotton 
sold by him, for which he has by this decision credit in 
this suit. : 

To the rule thus laid down, slaves are an acknowl- 
ed expection, founded on the known expectations of testa- 
tors,-and the general understanding of the country, and 
the profession. Indeed the reason.of the rule itself con- 
stitutes them an exception. They are not wasted by 
use, and if they are, that waste is supplied by their is- 
sue, which it has long been held, gocs with the remain- 
der. With respect to them, service and not increase 
is the use of the tenant for life. When, therefore, they 
are included in a residue with other things, they are to 
be treated as they generally are when left by an intes- 
tate, not sold, as other parts of the estate, but divided 
amongst those entiticd, unless a sale be necessary for 
debts or distribution. 

The defendant William having submitted to have his 
purchase of Dave declared void at the election of the 
plaintiff, it would be of course. But the master has 
charged the price of him, (which is proved to be a full 
oue,) in the account, and it has been paid in discharge 
of debts, and the plaintiffs have taken no exception up- 
on that point, which is an election, and binds them. 

The result of these views is that a balance is found 
due to the executors as far as the accounts have been 
stated, and the bill would be dismissed but that the 
plaintiffs may wish a further enquiry upon the subject 
of John Barham’s debt. For that purpose the cause will 
be retained, but if no motion for further directions be 
made by the plaintiffs, on or before the calling of the 
case at next term, the bill will be dismissed afterwards, 


_ when moved for by the defendants. 


Per Cur1aM.—ORDER ACCORDINGLY. 
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Asrcait M. RouptsEtt v. Ropert Watson. 


The words “to her and her heirs’ proper use,” annexed to a legacy to a 
married daughter, do not make it a legacy to her separate use, being 
probably an ineffectual attempt to secure it to her children, and not in- 
tended to defeat the right of her husband, and the fact that the testator 
uses different words in legacies to his sons, is not sufficient to rebut this 
presumption, and repel the claims of the husband. 


Zenas Alexander by his will declared as follows:— 

‘*I will and beqneath to my beloved wife, Margaret 
“ flexcander, my dwelling house where I now live,with all 
*¢ the out houses and barns, during her life or widowhood, 
‘together with an absulute right to two beds and furni- 
“ture, &c. which latter, I will at her whole disposal. 

«I will and bequeath to my daughter, Abigail JM. 
‘¢ Rudisell, one black woman slave, Peggy, and one 
‘*black girl called Retty, together with her two beds 
“and furniture, and all the household and kitchen fur- 
“ture that I give her alter she married: and also the 
‘sone half of all my land that lies on the east side of the 
“ road that leads from Charlotte to Beattie’s ford, all to 
‘be for her and her heirs’ proper use, and the issue of 
“said Peggy and Relty in the same way, the land to be 
‘equal in quality and quantity. 

‘+1 will and bequeath to my son &myxy W.Alexander, 
* all my tract of Jand, containing &c. 

**1 will and bequeath to my daughter Hannah G. 
“Neil, one black woman, named Sally, and one named 
** Betsey, together with her two beds and furniture with 
“all the household and kitchen furniture, that I gave 
“her after she married, and also the one half of all my 
**Jand that lies on the east side of the road that leads 
“from Charlotte to Beattie’s ford, all to be for her and 
“her heirs’ propey use, and the issue of said Sally and 
“ Belsey in the same way together with their hires, 

also will to my wife, during her life time or 
‘¢ widowhood, all my household and kitchen farniture, 
‘¢ with an absolute gift of the best bureau, and small 
“falling leaf table, to be at her disposal. 


‘*I will to my daughter Abigail Rudisell, the two lots: 
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Dee. 1833. «¢in‘ Charlotte, whereon William Rudisell has built a 
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*¢tan yard.” 

The will contained devises and bequests to his sons, 
which were expressed in_general terms, viz: **I will 
and bequeath,” &c. without-any words from which an 
intention could be inferred either to qualify or enlarge. 
the estate. The plaintiff by her next friend filed this 
bill seeking to secure to her separate use one of the 
slaves mentioned in the secund clause above quoted.— 
Phe defendant claimed under a purchase from her hus- 
band, and the only question was whether the testator by 
his will had-secured the legacy to the plaintiff to her 
sele and separate use. 

Devereux, for the plaintiff. 

‘Badger, forthe defendant. 


‘Rureiy,; Chief-Justice.--Upon looking through this will 
T am by no means certain thatd can gather from it the 
intention of the testator upon the point involved in this 
suit; or that the construction I am obliged, upon autho- 
rity ‘to put upon his words, be not against his intention. 
I believe, however, that the claim of the wife cannot be 
sustained upon adjudged “cases, or original principles. 

At law a gift of chattels to the wife is a gift to the 
husband, and under a devise,;the right of the latter to be 
tenant by the courtesy, attaches in the same manner as 
if‘the estate of ‘the former had accrued by deed or de- 
scent. As a general principle, the rule of equity is the 
same. Because the reason for investing the husband 
with the property is as strong in equity as at law, 
namely, that he can manage it better than the wile, dis- 
penses with the charges of a trustee, and ought to have 
it, as he is legaly chargeable with the maintenance of 
the wife and family. But in equity certainly there may 
be a separate interest given to the wife,which cannot be 
at law. The question always is, whether one was in- 
tended by the testator. As I just remarked, I under- 
stand that upon this, as upon most other questions upon 
the rights to propety, equity fullows the law, and tliere- 
fore, that while a separate estate can by the law of this 
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court be given to the wife, yet it is not favored: The 
court does not gather that intention’ by a measuring cost, 
but only sustains it when it is unequivocal and express- 
ed in unambiguous terms. The words ‘separate use” 
are appropriate to this purpose. Any others may have 
the same effect standing by themselves, or in context 
‘with others, which express the whole legal idea belong- 
ing to the first—that is, not barely an interest in the 
wife, but the entire interest in her, to the exclusion of 
the husband. Thus in eaparte Ray, (1 Mad. Rep. 199) 
‘+ sole” was said to be tantamount to ‘* separate,” but 
even in that case there were those other words ‘such es- 
estate and effects to be and remain to. the sole use, be- 
nefit and disposition” of the feme. Soin Hartley v. Hurle 
(5 Ves. 540) Lee v. Prieaux (3 Bro. ch. 383) a trust to 
pay the profits ** into the proper bands of.the wife,” or 
to pay an annuity to the feme covert, the trustee not be- 
ing bound to.see to the application of the money, but to 
be discharged by her receipt, were deemed suflicient.— 
In the last case, because as no other receipt would dis- 
charge the trustee but that of the feme, she must be en- 
titled to receive  without,or against the will of the hus- 
band. In the former, because evidence under her hand 
must be sufficient evidence of payment into.her hand and 
therefore as the receipt of the husband is not necessary, 
his interest is excluded. Here there is no trust created, 
but a bequest of personalty, and a devise of land to the 
daughter, all in one clause, to which are added these 
words, “to be for her and her heirs’ proper-use.” Lhave 
found no case in which these or similar words have been 
considered tantamount to separate use. They are the 
appropriate words in deeds operating under the statute 
of uses, which are almost the only species of conveyance 
used in this State, and an unskilful person,(such as the 
draftsman of this will certainly was.) might very natu- 
rally transfer them into a will, without intending to give 
tothem any peculiar force in this instrument, as demon- 
strative of any meaning of the testator, but that the de- 
visee or legatee should have the absolute property. It 
is true, such words are not necessary in a will; and it 
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is likewise true that we have no right to reject any 
words, but must give effect to every one used. But the 
question is what effect? Can we say, the testater meant 
by these expressions, to give a separate estate to the 
wife, instead of the absolute property, merely upon the 
ground that they were not necessary to the latter pur- 
pose? The words are not appropriated terms to express 
either intent, since a will does not raise a use and since 
‘‘proper” has not the same meaning as ‘‘separate.”” I ad- 
mit however, that no technical terms are necessary to 
express either intent. But yet it is to be considered 
whether the intention to create a separate use can be 
collected here. It is argued that itis, because the words 
are unnecessary and unmeaning, unless they have that 
effect, and therefore a different inference is to made 
from them, than if found in a deed. This argument, if 
followed out, would carry us to this extent, that every 
personal bequest to a married woman was to her sepa- 


ato use—for as at law a gilt to the wife is a gift to the 


husband, why in a will give it to the former at all, in- 
stead of the latter, unless it was intended that the for- 
mer, and not the latter, shall have the legacy? There 
is a possibility, and even a probability, that such was 
the intention. But a possible or probable intention will 
not sustain the wife’s claim. It must be plain and more 
than a conjectnral exclusion of the husband. Hence al- 
though the words might bear the construction contend- 
ed for, yet if they will bear the other also; if there be 
an equal probability that they meant to express some- 
thing else, namely, the interest devised,and not the uses 
to arise on that intent, the claim of the wife is repelled. 
It is said, however, that these words “ proper use” have 
received this meaning in a will; and Hartley v. Hurle is 
relied on as authority in point. I have already remark- ~ 
ed on that case. It was a trust ‘‘to pay the profits into 
the proper hands” of the daughter a feme covert. It 
did not turn on the word “proper,” but upon the *‘pay- 
ment into the hands of the legatce; and was supported 
as a separate interest in the wife, notwithstanding the 
omission of the usual words ‘notwithstanding her co- 
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verture,” because her receipt was necessarily asufficient Dee. 1832. 


discharge to the trustee, without her husband joining.— 
So it was held in Sdamson v. Armitage, (19 Ves. 419,) 
that a trust to pay income for ‘her own sole use and be- 
nefit” made a separate estate, but this was on the word 
“sole.” A case was cited there and in Lamb ¥. Milnes. 
(5 Ves. 517,) in which it was said to have been decided 
that the words “for her own use and benefit,” would 
have been sufficient, without “sole.” But upon exami- 
nation that case was found to be the other way, as is 
stated in a note to Lee v. Prieaux. And there are two 
subsequent cases upon these very words, “own use and 
benefit” —JVillis v. Sayres (4 Mad. 409) and Roberis v. 
Spicer, (5 Mad. 491.) It is true that in the former case 
there was a previous express legacy in trust for the se- 
parate use of the wife; and in the latter, property was 
given by another clause, to trustees for the wife, ‘* not 
subject to the debts of the husband,” and the court said 
these express separate provisions made it clear that the 
others were not of that character. But it was likewise 
held that upon the force of the particular words * her 
use” or * her own use” in the clauses then under consi- 
deration, no separate use could be implied; for * ber 
use” expressed nothing that would not arise without 
them, and **her own use” meant no more. I think no 
person can find a difference between *+her own,” and **her 
proper use.” Upon authority, therefore, this dispo- 
sition even in England would not, as [ conceive, be held 
to secure the property separately to the wife; much less 
ought it to be here, since such provisions are uncommon 
among us, and it may therefore be asserted, that when 
intended, the purpose will be very explicitly expressed. 

Upon the words of this clause alone, therefure, my 
opinion is decisively against the bill. 

But upon this clause in connection with the rest 
of the will, I admit the question is more doubtful. 
The testator gives to this daughter in the beginning of his 
will two female slaves, some articles of furnitare,( which 
he says he gave her upon her marriage, ) and a tract of 
land, “all to be for her, and her heirs’ proper use and 
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the issue of the slaves in the same way.” He had ano- 
ther daughter. Mrs. Neil.to whom in another clause, lie 
gives similar property exactly in the same words. All 
liis other children are sons. to whom he makes disposi- 
tions of personalty and realty without expressing what 
estates le gives them, or using the word “heirs.” By 
another clause, there is a devise to the plaintiff of 
two lots in Charlotte, on witich her husband has builta 
tan-yard, without any other words ; and for the pur- 
pose of paying his debts, he directs certain land and the 
residue of his estate to be sold, and gives the surplus, 


after payment of debts equally to be divided amongst 
al his children and his wife. By the first clause in 


the will the testator gives to his wife certain lands for 
Pife, and also an: absolute property in some personal 
things, and adds **whiclr latter I will at her disposal,” 
and in the eleventh clause, gives to his wife during life, 
all his househok? and kitchen furniture, with an abso- 
Jute property in the best bureau and: table, adding «+ to 
be at her disposak”’ 

The doubt upon this will taken altogether, arises on 
the difference in the terms in which the lots in Char- 
butte, and the property now claimed, are given to the 
saine persow. ‘Fhat is increased when we find the pro- 
vision for the owly remaining daughter stated in the 
same words, while nothing like it is said in the devises. to 
the sons. This raises a strong probability that some 
difference was meaut either in the extent or nature of 
the interest of the sons and daughters, and as to the 
property given to this daughter in the two clauses by 
which she is provided for. The question is whether that 
difference consists in raising a separate use. [ am not sure 
that was not the meaning of the testator. L incline to think 
it was. But I am not sure it was. I conjecture so; 
because if he did not mean an absolute gift in the ordi- 
nary way, that is the next and most natural thing we 
should expect him to mean. But it will not do te guess. 
The husband cannot be excluded without plain recorded 
words, ora necessary implication. Here * proper use’ 
is applied in the will as well ‘to her heirs’ as to her- 
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self; which rebuts the idea that it was intended to 
cenvey the sense of sole or separate use of the wife, in 
respect either of her then.or any subsequent husband.— 
The thought which dictated the sentence may I appre- 
hend, have been rather the interest of the children of 
the daughters. To the sons and the daughters he in- 
tended the whole property, and expecting the sons to be 
able to provide for their families, he dees not fetter the 
gifts to them by any provision of his own. It is other- 
wise as to his daughters, and therefore he adds, that 
the gifts to them shall be not only for their proper use, 
but also for the proper use of *‘ their heirs’ or childrens 
which intention is the more strongly to be implied from 
the superaddition of the issue ef the said slaves in the 
same way. What way? Not to the wife, as against 
the husband ; for no such provision could be necessary 
fur that purpose, since if the wife had the separate es- 
tate in the mothers, she would have it also in the in- 
crease. But as the words “ her heir's proper use” were 
in the mind of tho the testator, appropriate only to the 
land, and showed only that he intended the children to 
take an interest in that, he feared that they might not 
_ have the increase of the slaves. He says therefore ex- 

pressly, that such shall be the case. I acknowledge 
that this is not clear, and it is true that if such was 
the intention of the testator, it cannot upon these words 
be effectual. For the children cannot take under this 
clause, but the whole vests in the mother. But we are 
secking the intention of the testater, as to the creation 
of a separate estate, and therefore if the words, though 
not effectual for the purpose, were used to a different 
end, they cannot raise the former intention. “The is- 
sue of the slaves to go in the same way,” scéms to me te 
make it at least probable that the whole clause upon 
which this claim is founded, was introduced to restrain 
alienation by the husband and wife, or by the latter 
atone,so that the property should go to the issue; the tes- 
tator deeming it sufficient that the issue should take by 
seccession, which would fall on them if the alienation 


was forbidden. This too is fortified by these provisions © 
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for the wife, the only other female mentioned in the will. 
Where the testator gives to her absolutely in terms, he 
further grants in each case his permission that it may 
be alienatod by saying * to be at her disposal.” 

Upon the whole therefore, although I think it more 
than probable that the testator meant to exclude the 
husband, Iam constrained to decide in favor of his 
right, because the conclusion is not manifest. The 
words in the particular clause, do not themselves in their 
natural sense, import it sufficiently. In their context 
they shew that the testator may have meant something 
else besides a simple disposition in absolute -property 
to his daughters, but are not sufficieutly explicit to have 
the effect on the one hand of destroying the right of the 
husband, more than on the other, of admitting the issue 
as purchasers. If the testator had either or both of 
those intentions, he has expressed himself too defective- 
ly to-enebdte the court to control the operation of the 
general terms of disposition, and the bill must be dis- 


missed with costs. 
Per Curtam.—Bixt DismissEp. 


CORR 


EuizaBTexw RepMonD 


v. 
Betuvet Corrin, Ex’r. of Tuomas Wricat, et al. 


Where to a bill by the next of kin against the executors and legatees, 
the laiter relied upon a former decr e, pronounced in a cause between 
the same plaintiff and the executors, commenced after the legal estste of 
the legatees was complete, but the executors did not plead it, nor ia 
any way rely upon it, the decree was held not to be a bar. 


The plaintiff in her bill averred that she was the sole 
next of kin of the testator of the defeudant—that he died 
in the year 1816, possessed of a number of slaves, and 
by his will devised as follows: “1 give and bequeath 
** them (the slaves) unto the Society of Friends of New 
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“Monthly Meeting.or their agents and their successors. Dee. 1831. 


«+P atso give and bequeath all the personal property of 
‘‘my estate to the above nameil black people, to be sold 
“and equally divided amongst them.” The plaintiff 
averred that the bequest of the slaves to the New Gar- 
den Society was a bequest in trust that they might be 
emancipated, as the religious opinions of the Society 
forbade its members, or the Society as a body, to hold 
slaves—that the bequest of the residue to the slaves was 
void. because of the incapacity of the legatees to take, 
and that a trust resulted to her as the next of kin, both 
of the slaves and of the residue. She then averred that 
one of the slaves named Jim had been sent out of the 


State to foreign parts, for the purpose of being emanci- 


pated. She aiso averred that she had appointed one 
Willie Wright her attorney in fact, to settle with the 
défendants ; but that he had greatly abused her confi- 
dence, and that she had revoked his power. The prayor 
was for an account of the prices of the slaves, and of 
the residue, and payment of the value of Jim. | 

By ani amendment Aliazur Hunt, Timothy Manney, 
Jasiah Unthauk and George Swain, agents of the New 
Garden Meeting, were made defendants, and the plain- 
tiff alleged that they had received the said slaves and 
surplus of the execttors, and had hired out the for- 
mer, aud she prayed the same relief against them 
which in her original bill she had prayed against the 
executors. | 

The exccutors by their answer insisted that the New 
Garden Meeting as a body politic could take and hold 
slaves.and averred that believing the bequest to be valid, 
they had in August, 1816, delivered the slaves, 
and paid over the residue to the agents of that Mecting. 
They denied notice of the plaintiffs’ claim until the year 
1818, after they had delivered the slaves. They stated 
that in December, 1817, Wright presented to them a du- 
ly: authenticated power from the plaintiff, authorising 
him or his substitute, to settle and compound with them 


for the plaintiffs* share in the estate of .their- testaton— 


that Wright. appointed one Draughn his substitute, and 
*50 
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that they came ‘‘to a full and fair settlement and com- 
‘*promise for all the interest of the plaintiff in the estate 
“of their-testater, for the recovery of which the said 
“Willie Wright had filed a bill of complaint in the court 
“of equity for the county of Guilford” —and that Wright 
received the consideration stipulated to be paid by them 
upon the compromise. And they averred positively 
that this settlement and payment was made without no- 
tice of the revocation of his power. 

Two papers executed by Wright, dated the 12th and 
14th days of December, 1818, were filed. The first 
was a release, in which it was recited that Will 
“ Wrightof &c. attorney and: agent in fact for Belseg 
“ Redmond, of Fayette county, in the State of Kentucky, 
“by virtue of her power, investing me with all right, &c. 
“have remised, &c.”’—this was signed and sealed by 
Wright, without the addition in any way. of the name of 
the plaintiff. ‘The other was without a seal, was sign- 
ed by Wright alone, without reference to his principal, 
and acknowledged the receipt of 450 dollars as a con- 
sideration of the compromise. The last was relied on 
as a bar and was filed as an exhibit to the answer. The 
first was proved by the deposition of an attesting witness. 

The answer of the agents of the New Garden Meeting 
set forth at large the religious belief of the Society, and 
insisted that as a Society, they could take and hold 
slaves. They admitted, however, that slaves held by 
the Society were not worked for its profit—but that 
the money realised from their labor was deemed by the 
Society a fund to be held in trust for the slaves, and to 
be used for their spiritual and temporal advancement. 

They charged that the plaintiff “heretofore preferred in 
“ this court her bill of complaint against the executors 
“of Thomas Wright for the same causes of complaint. 
‘and relief sought in this bill, and that after full cone 
**sideration of the claims of the respective parties, and. 
“for the purpose of finally disposing of and adjusting 
‘‘ all matters in litigation and equitable consideration in- 
‘volved thorein, the said controversy and suit was 
com premised by; the:partics at:and for the sum of 490 
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“dollars, which was paid by the said executors to the Dss-188s. 


“said plaintiff, by her-attorney duly authorised. and em- ~ 
“powered, to wit: one Willie Wright, who as agent antl 


“attorney managed and conducted the said suit; and Cowrm. 


“ for which said sum. paid as aforesaid, the said W. W.at- 
“torney as aforesaid, released and conveyed to the said 
“executors all the title, interest and claim of the said 
“ plaintiffin and to-the estate-of the said testator, and that 
‘in pursuance of the said compromise made as aforesaid, 
a decree of the court of equity for the county of Guilford 
“ was duly made at &c. im the following words to wit: The 
“plaintiff, by her attorney in fact, W. W. having sold, and 
“ assigned and released all her right antt interest in the 
‘slaves and other property of Fhomas Wright, dec’d. to. 
“the defendants in consideration of four hundred ¢ fifty 
“dollars paid to him. Bill dismissed, each party pay- 
‘*ing their own costs,” and they prayed the full bene- 
fit of this decree, as if it had been specially pleaded. 
The release and conveyance mentioned in the answer 
was that above stated, filed by the executors. These 
defendants exhibited a copy of the former bill and decree, 
which fully supported their answer and plea. Replica- 
tions were taken to these answers, and the proofs filed 
wore very voluminous. A condensation of them is un- 
necessary, as they are stated in the several opinions de- 
livered in the progress of the cause. It was argued at 
great length at June term, 1831, by Winston for the 
plaintiff, and by Gaston, Nash and Mendenhall for the 
defendants, when the following opinion was delivered. 
The cause was not then reported, as the papers were 
sent to the court below, before it could be stated. 


Rurrin, Judge.—The general question upon the valid. * or 
purpose of 


ity of the charity created by this will, was not mach.ar- 


gued in this case. I presume the counsel considered, as ™mancipation, is 
the court does, that it is not open to.discussion. Qualified void, *28 


emancipation of the kind set up by the answer, and next of kin. 


proved so distinctly by the member of the society of 
Friends who has been examined to it, stands upon the 
same ground as a bequest directly for that purpose.— 








dat EQUITY CASES ARGUED AND DETERMINED IN THE 


Dee. 1838. However praiseworthy the motive for accepting such a 
— trust, or however benevolent the will of the donor may 
Bm" be, it cannot be supported in a court of justice. A stern 
Cosven. necessity arising out of the safety of the commonwealth 
forbids it. Haywood v. Craven, (2 Law Repos. 557) 
and Huckaly v. Jones. (2 Huwks 120.) are leading cases ; 
* the one a direct declaration of the purpose of emancipa- 
aan eho tion ; and the other of one collected by the court from the 
—_ (2 5 terms of the will. They were followed by the Trustees” 
——* ze Of Contentnoa Sociely v. Dickinson, (1 Deo. 189.) and 
é — ke. 5 Stephens v. Ely, (aute 1 vol. 493.) which leave no part 
ty v. Dickinson, Of the ground unoccupied. The former was on a conv ey- 
—— ance to the Friends for the same purpose designated in 
(ante 1 vel. p, this bequest; only this is stronger becausé here is a be- 
491,) approved. quest to the slaves, which shows, on the will, that the 
testator meant emancipation. That is not an odious, but 
it is a dangerous and unlawful species of mortmain ; and 
a trast results to the next of kin, where there is no re- 
siduary clause. 
Me hy yee Several bars to an account are set up hero. The first 
release, but not is, that of a release, which is relied upon in the answers 
— os can- of the exccutors and also of the trustees. ‘That annexed 
ase ber. to the answer, and said to be a copy, bearing date the 
14th of December, 1818, is not a release from any body, 
not being under'seal. And it might perhaps be proper 
to exclude any other, because that and that alene is re- 
lied on in the answer. But the reading of the original 
proved by Hubbard, and bearing date the 12th of De- 
cember, 1818, was not objected to, and will therefore be 
considered by the court. 


=, act in the Neither of them can avail the defendants because nei- 
name of bis ther is executed in the name of the principal. It is not 


eae material in what form the deed be signed, whether 4. 

by him, . in 2 B. by D. C. or D. C. for 4. B. provided it appear in the 
— deed, and by the execution that it is the deed of the prin- 

docs vot bind cipal. But that must appear; ani the cases cited. put 
that beyond doubt. To them may be added, Combe’s case, 

(9 Rep. 75.) Frontis v. Small, (Ld. Raym. 1418,) and 


White v. Cuylér, (6 T. R. 176:) 
As a positive bar then, theso papors are nothing. 


iil 




















SUPREME COURT OF NORTH-CAROLINA. 442 


They do not mention any sum of money paid. But the 
answers state, that mohey was paid. namely, the sum of 
four hundred and fifty dollars; but Hubdbard, the sub- 
scribing witness examined by the defendants, says that 
thesum agreed on was $ $00, of which only part was paid, 
a note being given for the residue. A question has ‘been 
made on this, whether the payment to Wright was good 
since his power was revoked, and the parties had notice 
of the revocation. The court -would not declare that 
fact. were it in the least doubtful ; but leave it to’ arise 
on the master’s report, upon his allowing or disallowing 
the sum paid to Wright, as a payment to the plaintiff. 
But it is positively sworn by Scott, that he gave notice 
of the new power to Sreain, who made the agreement 
for the executors with Wright, and through whom the 
money was paid. He is supported by the testimony of 
Draughn, who says that when he came to see Wright 
next day at Greensboro’, he heard of the revocation. and. 
told Wright; and that he had before seen the defendant 
Coffin, and been told by him that he had seen John C. 
FRedmond, the agent appointed by the second power. and 
had a conversation with him respecting the suit ; though 
he did not say that he told him of the second power. 
From this it seems certain, that the power to the son 
was at the place, in the possession of Scult ; and no con- 
ceivable reason can be assigned why he or the son should 
conceal it, while the compromise was going on, and dis- 
close it immediately afterwards. The court must there- 
fore take it, that the revocation was known to Swain, 
who was the agent in the business, and consequently to 
the executors; and declare that the payment was made 
by the exeeutors, or on their behalf, in their own wrong. 

If this were not so it certainly could not be set up, but A partial pay- 


7 . b 
asa satisfaction pro tanto. A payment of a less sum is not ony rh hie prover 
a satisfaction fora greater then duc, even at law. Much 2oF = 3 
less docs a payment by a trustee of a part of the fund circum-tances, 
belonging to a cestui que trust, extinguish the right to the — die 
residue. Here besides the slaves, the plaintiff was en- re-ilue. 

titled to more money than was received. But it is un- 


necessary to pursue this point; because even the sum 














BQUITY CASES ARGUED AND DETERMINED IN THE 


Dee. 1833. advanced was not a payment to the plaintiff. for want of 
wee authority i in Wright then to receive it. 





It is however contended, that a decree pronounced in 
a former cause, brought by the plaintiff against Cof- 
Jin and others, the executors of Thomas Wright's will, is. 
a bar to this suit. It is not pleaded by either of the de- 
femlants. Nor is it relied on in the answer of the exec- 
utors. But itis brought forward in the answer of the 
trustees of the Quaker socicty to the bill as amended, ao 
as to make them parties. And the transcript of the first 
suit has been read im evidence. From that it appears 
that a bill was filed in February, #888, by this same 
plaintiff for an account of Thomas Wright’s personal es- 
tate against his executors, who are also part of the de- 
fendanis in this suit. There were no other defendants 
but the executors. No answer was putin; and after 
the compromise before spoken, viz. at April term, [8 19, 
the entry in question appears. 

It has been objected by the plaintif® that this dees not 
bar as.a decree; because it does not profess to be the 
act of the court. or to be founded on the merits, but that of 
Willie Wright himself, after the rexocation of his power, 
in execution of his agreement. Perhaps if strictly con- 
strued it might be held se, and therefore only obligato-~ 
ry as an agreement. But I believe the decree is clear- 
ly removed out of the case, upon other and more gener- 
ab principles. .When a former decree is pleaded and 
relied on as an absolute bar, proprio. cigore, it must be 
adecree determining the very point in a suit between 
the same parties. This is the case at law, ani hence @ 
judgment against A is not evidence ina suit against 
A. and another. In equity there may be this dif- 
ference: that as the liability of the several defend- 
auts in this court may be several, the introduction 
of a new party in a second suit, shall not prevent a for- 
mer decree from protecting one of the defendants, who 
is called in question a secoud time, for the same matter. 
For as to that matter, the parties are the same. Buta 
decree in favor of one cannot protect another, who was 
not a party, unless he be,a privy. And indeed a stran- 
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ger thus introduced cannot use the decrte at all, assuch, Dee. 183% 
because it cannot be nsed against him. Twill not say 9 oo, 


that the executors might not have relied on this as a for- 
mer decree; but the other defendants cannot set it up, 
‘because they are not bound by it, being neither party 
nor privy. Indeed in this very case, they have abjected 
to the reading of a deposition taken in the former suit, 
upon thie ground, and the objection was sustained. Tho 
reason is. if they had been defendants before, the decree 
might have been different, because other evidence might 
have been offered. (1 Phil. Ev. 250, 252, where the 
cases are collected.) Iam now speaking Of the decree 
operating as being an adjatication, and not as foanded 
‘on a compromise ; in which last casé it may be used by 
any body as evidence of the fact of satisfaction. The 
privity between the exccutors and the socivty did not 
then exist. It wever did extend to any thing but the 
slaves, for the residue is not given to the society, but to 
the slaves, and the bequest was merely Void. Then as 
to the slaves, they were delivered over on the 16th of 
August, 1816, to the trastees of the Quakers, as alleged 
in both the answers in this suit. There is a privity be- 
tween trustees and céstui que trasts as long as that rela- 
tion continues ; and a legatee is bound by, and can avail 
himself of a judgment or decree for or against the exec- 
utor, while the trust 1s open, and the funds in the hands 
of the executor. But after the trust estate is conveyed 
to the cestui que trust,or the legacy assented to, and the 
property delivered to the legatee, there is no further pri- 
vity. The legal estate is in the legatee himself. A suit 
then against the executor founded on his acts or breach 
of trust, decs not affect the legatee, who claims 
above it, and by a legal title prior to. the ine 
stitution of the suit. When the privity is destroyed, 
the consequence necessarily fullows, namely, that as a 
stranger, le can neither be benefited nor injured by a 
decree in a suit against the executors. For the estop- 
pel of res. judicata, like all others, must be mutual. 
Here the trustees of the society did not come to the es. 


tatesince the former decree, nor pendentelite ; but before 


Ve 
Cormaz. 
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Dae, 1833 the former suit was instituted. And as to the money 
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arising from tie perishable estate, that was paid over to 
them without any pretence of right, and therefore, though 
paid after the first suit, it must be considered as remain- 
ing. for the purposes of this suit, in the executor’s hands. 

The next consideration is, whether the decree protects 
the executors themselves—that is conclusively. They 
have not relied on it. Can another set it up for them ? 
Or when not relied on as a positive bar in the pleadings, 
but offered in evidenve, is it not open to an investigation 
of the merits of the demands determined in it. At law, 
a former judgment is conclusive : but to make it so it must 
be pleaded (if the party have an opportunity.) as an es- 
toppel. Anil if it be not pleaded, the matter is at large ; 
because the party may think that he can do better than 
he did befure. (Vooght v. Winch 2 Barn. & Aid. 662 ) 
Here, the executors may have been conscious that the 
decree’ was obtained by collusion with Willie Wright, 
the removed agent.(as it was certainly entered after no- 
tice of.the revocation of his power.) and not willing to 
litigate it, and to have chosen to rest their case upon its 
merits. It is not for another to prevent that. Again: the 
plaintiff might have dismissed that bill, upon the discov- 
ery that the legal title of the slavey had passed: by the 
assent to the legacy. berause she did not choose to take 
a personal decree against the executors who might be 
insolvent, or because she wished to recover the spe- 
cific chattels. She may follow the property ; and a 
bill for that purpose is not barred by a previous bill 
against another person through whose hands it has pass- 
ed. unless the privity then existed,and unless, at any rate, 
it appear that inthe first suit, the right to the chattels be 
the very point decided. Both because there was no pri- 
vity between these two sets of defendants at the time of 
the filing of the former bill ; and because new matter, 
that is, a right to specific relief against another person, 
not a party before, upon a state of facts not brought for- 
ward in the first suit, that decree does not bar this suit, 
Butif it would have that effect, it would extend only to 
the persons in whose favor that decree was pronounced, 
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if relied on by them, iy have. waiy od ti 
have « ‘lected to, We A a A upon the, ue 
they may.it they wish —* — ppeara 


ness as s between th th oth rer p pom oO 
that the right ‘sho d * between te ey 
fore, very properly », left, the ‘case open to a 
As it would be enough ‘for them, that they de 
legacy bona fide, they | ought not to attempt 
the true owner,if she be such, from. recover ing ba 
Which they deliv ered over by mistake, ill — 

As the case stands then upon. the pleadings, * 
mer decree (if i it be ‘one), does 1 not prevent this 
on. The former. defendants: submit hat i — 
new ‘defendants cagnot fo id them, : the new 
fendants cannot avail themselves of the, » Prag eding 
such, in a former suit, . to which they’, were a 3 
hor pr ivies. 

It is next objectéd, ‘That the plaintitr has’ not “sha 
herself next of kin of the testator. It is conmon to 


md 


mn Uponabillby 
: San tems of Wa 









if his character 
rect an inquiry to.ascertaln who, are. next. kin * does not conclu- 
the bill would not be absolutely dismissed o on the | ae 
upon that ground, where the relation is_ngt 2 fact, will 


though pot admitted in the answer, pe here. 
prima facie evide nee in favo or of the p aintift. r 
tator bad no isswe ; nor is any ALENT, OF, other b 
OF sister shown. The plainti alleges, that sow : 
sister, and resides i in Kentucky. Her residence 
Ved, and there is no evidence that another of her 

fived titre. Tf is proved by i a witness that® the testator 
said he had a sister living in — ** —* of 
the plaintiff, and that hé corresponded w ith her Husbaid: 
and spoke of ni other brother or sister. ” Aid ‘further, 
in both the’ letters of “attorney, she recites her él atiOA.- 
ship. and upon the faith of ‘that, and tm * 

uted by the defendants, babily — 

Che ‘was a Felati ve) they’ Fea With Wright er | 






‘gent for the whole estate. After ie the 
cannot say, shé is fiot to be’ presumed of io 8* 


events, u end i 
th —343— ae SASS el 


aye sen eases, 


“eb on Ml ngh of? 
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of some difficulty was touched on at 
<i Peet ce cuist et acl dohits ceed betas 
* It is whether the testator’s widow is enti- 
Clearly she was not against the charity, unless 
dissented. ‘Thence the argument arises, that whe 
cannot say she was not to have a part unly in fa- 
vor of the trustees; but that under our act of Assembly 
the legacy is a satisfaction of her whole claim on the es- 
tate, because the testator must be sujposed to make the 
bequest in reference to her rights. On the other hand, 
this being a legacy which fails for its illegality, it * 
be said that intention is out of the case altogether ; for 
if the intention prevailed, both the widow and next of 
kin would be equally included. It beconres a cane, 
where the law disposes of the fund, because in the case 
that hae happened, no intention is to be collected either 
way; and whea the law distributes, there is but one 
rule, which is the statute. Possibly, there may be a 
distinction between an undisposed residue, and that of 
a legacy failing as this; and possibly too, the act of 
1784 may bar her right in both, as she did not dissent. 
The court inclines to let in the widow; but it is too gene- 
‘Fal a question to be decided, having the widew’s repre- 
sentative before the court, and without full argument. 
It will be left, therefore, to be considered of by the 
plaintiff’s counsel. 

A motion was made on that side to remit the cause 
for amendment in another particular; and if they deem 
it expedient, on this point, to make the widow’s repre- 
sentative a party, the case may go back for that purpose, 
as we do not wish to conclude the question unless the 
case is put into euch a shape as will allow a full hear- 
ing to the claims of the widow. But if the plaintiff 
chooses to bring on a final hearing here, relying upon 
her exclusive right, she may do so, at the risk of hav- 
ing her bill dismissed for want of all proper parties, 
in case the court should think the widow entitled. 


Pun Conzan.—Declare the bequest of the slaves to 
the New Garden Meeting to be illegal and void, and that 
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of the residne to the slaves to be also void, for of 
¢apacity in the slaves to take, and that « trust’ of ‘the 
slaves and residue results for the next of kin. Declare 





further that the letter of attorney made by the plaintiff —— 


tu Willie Wright was revoked on the 1st day of October, 
1818, and that the defendants had notice thereof before 
making the compromise with Wright, and that therefore 
the plaintiff is not bound by the payment alleged to be 
made to him. 

Declare also, that the decree relied on in the answer 
of the agents,does not bar this suit against the the exe- 
cutors, because they have not pleaded the same nor 
pelied upon it in their answers as a bar—and that it 
does not bar this suit against the other defendants, be- 
eause they were not parties to the suit in which it was 

pronounced, and because the executors were not at the time 
the said decree was made, nor thereafter, trustees for the 
ether defendants, nor otherwise privy to them. | 

The minutes then directed an account, and gave 
the plaintiff an election to have the cause remanded to 
the court below, with liberty to make the wife of the 
testator a party. 

Upon this order the plaintiff elected to have the 
cause sent back to Guilford, where he made the admin- 
istrator of the widow a party. It appeared that she died 
a few days after the testator, without having entered her 
dissent to the will, by which she tuck both land and 
slaves. 

The master, during the time the cause pended in the 
court below, made his report, in which he charged the 
defendants jointly, with the nett residue of the estate of 
the testator, 416 93 dollars, and interest thereon; with 
the value of four slaves, which had been carried to dis- 
tant States, and interest thereon—together with the an- 
pual value of all the other slaves and interest thereon 
amounting in the whole to $,621 74 dollars. 

The cause was s achoadentaqucapied tha at June 
term last, when the defendants to the report : 
ist. Because the master had jowed the payment 

to Wright. 





as ———— —— 
EQUITY CASES ikevew ARD DETERMINED IN THE 
x of 1 


aga* 
Beas | 2d, Because he had rah, a with the value of 
<a slayeseWhich had been removed, and interest thereon, 
am wm Sd. Because he had charged them with interest upon 
’  the:annual value of the slaves. 
In support of their first exception, the defendants filed 
a petition to rehear se much of the order made at June 
term, 1831, which declared that the payment to Wright 
had been made after notice to the defendants of the re- 
vocation of his power. 


Nash, & Mendenhall for the defendants. 
Winston for the plaintiff. 


_Rorrin, Chief-Justice.—The master havi ing made a 
eport under the reference ordered at June term, 183!,to 
which the defendants having excepted, the cause has been 
again brought on upon the report and exceptions, and 
on the motion of the plaintiff for further directions. 
The report finds the balance of the proceeds to the per- 
soual estate, exclusive of the slaves, to be $416 93, on 
which interest is computed from April, 1821, that be- 
ing the time when the executors stated and returned 
their account current.. The master finds that this sum 
is not now in the hands of the executors, But was paid 
to. the other defendants, the trustees of the society of 
Friends, or by their order, and was in fact applied in 
aying the sum agreed fo be given upon the compromise 
made with Willie Wright. 

,.To the whole of this charge, both the executors and 
the trustees except ; the latter, because the money was 
never in their hands ; and the former because it was 

id with the privity of the trustees, and on their be- 
ae in good faith on the part of the executors, under 
the belief that it belonged to the society as owners of tlic 
slaves, and that Wright was the agent of the plaintiff. 

The report also. finds that in 1816, the executors dé- 

livered all the slaves to the trustees, and that in 1819, 
one of tlie slaves was sent out of the State to parts un- 
known, or was permitted by the defendant to $0, $0 that 
the plaintiff cannot now get the possession of him, and 
that pending this suit, viz. in 1825, three others of them 
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were in like’ manner sent or permitted to go away. Deel rest. 


The master charges the defendants witl the value 
those slaves, as of tlic time they were sent Away, aud 


Ve 


of —ñN ⸗8 


with interest from that time. He also charges them with Lerras 


reasonable hires of all the slaves while in their posses- 
sion, including those sent away up to the time they went, 
and interest on those hires as they become annually due. 

To this part of the report the executors and trustees 
also respectively except, the former because they prop- 
erly assented to the legacy to the society, and delivered 
the slaves to the trustees when their duty ceased, and 
they were no longer liable for either the slaves or their 
profits, since if a trust resulted to the next of kin, it a- 
rose out of the legal estate in the agents of the society : 
And the latier, because they have personally derived no 
profits from the slaves, but allowed them to enjoy the 
profits of their own labor, and to leave the State under 
the honest belief that they belonged to the society, aud 
that such was the intention both of the society and the 
testator. And as to the interest both sets of defendants 
except upon the common ground that it is not chargeable 
on rents and hires. 


To the proper consideration of the exceptions, itis - 


necessary to advert to the pleadings,and to the transac- 
tions previous tothis suit. Thomas Wright died in April, 
1816, and by his will bequeathed his slaves to the socie- 
ty of Friends of New Garden monthly meeting, or their 
agents and successors, and gave the residue of his per- 
sonal property to the slaves themselves. This has been 
heretofore declared to be a trust for emancipation, and 
as that was against the policy of the law, that it was 
void, and resulted to the next of kin. The executors 
however, delivered the slaves to the agents, in August, 
1816. On the 16th of February, 1818, the present 
plaintiff as sole next of kin of the testator, filed her bill 
against the executors for an account of the personal es- 
tate,and alleging that the trust of the slaves resulted to 
her. The plaintiff is a widow residing in Kentucky, 
and appointed Willie Wright, residing in Gailford, her 
agent to prosecute her suit in Guilford, and receive the 
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Dre. 1833. estate that might be coming to her. | Wright was an in- 
Lv capable and distressed mag, and as the event proved, 
aeons faithless a an agent. The executors put in no answer 


Corrrs. 


to that bill at Spring term. 1818, but got leave to answer 

at the next term. At the next term they still delayed 

to answer: Yet Wright did not set down the bill as con- 

fessed, but enlarged the time to another term. Before . 
that arrived he was put in prison for debt, at whose in- · 
stance, does not clearly appear. But there is much rea- 
to believe that these defendants were connected with it, 

for no communication fora settlement seems to have 
beer had until he was imprisoned. On the 12th of De- 
cember, 2818, the executorsengaged with one Draughn, 
acting on behalf of Wright, for a compromise, and then 
alvanced $60 towards it, for the purpose of releasing 
hins from jail, which was to be valid, in case Wright 
shenld accede to it, and the residue should then be paid. 

The next day Wright, then in jail, assented to the ar- 
rangement,and it was concluded by the execution of two 
papers by him, one dated the 12th of December, 1818, 
purporting to be a general release to the executors, on 
the part of the plaintiff, of all demands for any part of 
the estate of the testator; and the other dated December, 
14th, 1818, in consideration of $450 then paid, to dis- 

charge the suit, and to sell and assign te the executors, 

all the interest and claim of the plaintiff in and to the 
slaves and all other parts of the estate. This agreement 
was made by the executors personally, and by the advice 
and with the assistance of the defendant, George Swain, 
who acted on behalf of the society and their trustees, who 
state in their answer, that they advanced part of the 
money. ‘The sum paid to Wright does not precisely ap- 
pear. Draughu says it was $410, including the pre- 
vious $60, while Hubburd, a witness for the defendants, 
and asubscribing witness to one of the instruments, says 
it was $300 or thereabouts, for part of which a note was 
given. At spring term,1819, the suit was dismissed un-. 
der the agreement, by rule of court. This transaction 
has already been declared not to be a bar to the plain- 
tiff, upon the ground that Swain and the executors then 
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knew that the plaintiff had revoked the authority to Dec. 1633. 
Wright. \F aa) 

In July, 1824, this suit was brought, having the same — 
objects with the former, and making the agents of the Cermu. 
society defendants, and charging that the compromise 
with Wright was unduly obtained, after the plaintiff had 
revoked his authority, and the other parties had know- 
ledge of the fact. Both the executors and the agents by 
their answer, insist upon the compromise and release as 
a bar, and also upon the title of the society to the slaves 
under them, and under the bequests of the will,upon the 
ground that the society controlled them, and dees held 
them as property, though they do not apply the profits 
to the use of the individaal members,or that of the soci- 
ety as a religious association, but as a charity fer those 
slaves or others. ‘The executors deny that Jim has been 
sent away by their privity, and say, although they are 
friends and members of tlre same mecting, that they had 
no control over the slaves, but the agents only. And 
the agents insisting upon a general property.say ef course 
they had a right to send him or allow him te go away. — aithoughexe- 

As a general rule, it must be admitted that executors cu'ors who bora 
are bound at their peril, to pay money and deliver the — 2 J 
property to the proper persons entitled to it, as next of doubrfu. validi- 
kin, or fegatees, It may be admitted as an exception, a ahee dee 
that executors in trust, for a charity, under a will of “* — 
doubtful construction, or where the validity of the > 3 upon —3 
charity as a question of law, is doubtful, who act han- ‘est foremanci- 

P pation, and the 
estly, though erroneously, will be protected in the ap- executors coufe- 
plication of the funds, until demand from the person ey 
entitled. Upon this principle, perhaps the executors the cisim of the 
might be excused for delivering the slaves in August, — eS 
1816, to the other defendants, though the court cannot to the society, 
recognize the purpose of emancipation, there being no =, = 
evidence of meritorious services, as being in this State, they: in default 
a moral and charitable object in a general sense, much tha cecheny, © 
less a charity in a legal sense, and it is hard to suppose a re 
any citizen of North-Carolina, and especially of the their value and 
Society of Friends, to be so little informed of the Jaw 24 alo ſor 


upon this subject, as not to be certain of its illegality at — “⸗ 
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least. But the case does not require an opin‘on upon 
that point, nor even upon the effect of emancipation of 
the slaves, promised or permitted by the agents, before 
notice of the plaintiffs rights, cither upou their own re- 
sponsibility, or that of.the executors. For it does not 
appear that any of them have been. emancipated at any 
time, and it does appear that the parties had full notice 
of those rights, before any of the slaves were sent away. 
Three of them indeed, have been put beyond the 
the plaintiff’s reach pending this suit, in which the de- 
fendants assert a right to withhold them from her, as 
being legally and beneficially their property. This 
would be a conversion at law. The fourth was 
seut off in 1819, in the interval between the termination 
of the first suit, and the bringing of this. Can that 
be regarded. as bona fide, and arising from an honest 
mistake? I must here remark that the case of Huyzood 
y. Craven, was decided iu this court in July 1816. in 
Which the nature of such trusts was determined, Every 
body deemed the question one of great importance, and 
perhaps no decision was ever suoner and more geveral- 
ly known, either as to the point of it, or its principles. 
Iu possession of the knowledge of it, how stands tie 
couduct of the defendants. They may be considered as 
acting upon a motive of praiseworthy benevolence in 
the abstract, in the endeavor to free their enslaved _fel- 
low creatures, but in reference to the law of their coun- 
try, and the duty of obedience to it, and in reference to 
the rights of property of the plaintiff they cannot. pre- 
tend good faith. They acted in bad faith in respect of 
those obligations. They endeavored to fortify their 
asserted rights of property, by the release and assign- 
ment by the plaintiff of her right of property. They 
attempted to give that character to instruments obtained 
from one to whom she had given authority, and from whom 
she had withdrawn it, with their knowledge, in the hope 
she could not prove such knowledge on their part, and 
therefore that she would be bound notwithstanding 
the revocation. And if Wright. had still authority, the 
compromise was made upon snch terms,and under such 
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circumstances, that it could not stand in this court, but Dee. 1833. 


would be set aside xs unduly obtained upon inadequate 

consideration, and by taking advantage of, if not pro- 
ducing the distresses of the agent. ‘The first suit had 
pended nearly a year without an answer, and without 
any steps towards a settlement. We then find the agent 
in jail, and immediately the compromise is proposed,and 
the plaintiff’s money paid for-his discharge; and 
the whole sum paid is less than the cash balance in the 
executors hands, to which the plaintiff was entitled ; in 
consideration of which, she is made to release all claims 
to the residue of the estate,and to convey the slaves spe- 
cifically. Upon a bill filed to get rid of such a deed, upon 
the single point of fraud and imposition, thé plaintiff must 
have been relieved, which is an answer to all that can be 
said about the good faith of the parties. If the executors 
had come forward as persons standing indifferent between 
the claimants, according to their duty, and said we have 
so much money, Which we are ready to pay you, but as 
to the slaves we cannot deliver them to you, because we 
have, as we thought we ought, already delivered them to 
the agents of the socicty of Friends, and if there is a 
trust for you, apply to them, or for relicf against them, 
it would have made different case. But the executors 
and: agents made a common cause, and this unfair 
compromise is effected, and an assignment of the slaves 
is actually made to the executors themselves, no doubt 
for the protection of the agents. Each of the parties is, 
in such a case,liable to the true owner for all subsequent 
conversions or misapplications of theproperty,though they 
may not be liable in equal degree, but the one after the oth- 
er. Here all the parties are before the court, and the 
plaintiff seeks the specific property. As far as it can 
be had, she is entitled to it; but for any parts of it that 
have been eloigned, she is entitled to compensation from 
the last holder and actual wrong-doer; and if satisfaction 
cannot be obtained from him, then she hasa right to look 
to all the others by whose more remote agency the inju- 
ry to her has arisen. That compensation consists in the 
value of the slaves withheld from her, and interest on it. 
Vou. IL. *61 





Repnoxy 
v. 
Corrix. 











455 


Dec. 1833, 
rv 
Rspuonp 
v. 
Corrin. 





EQUITY CASES ARGUED AND DETERMINED IN THE 


As to the sum paid to Wright, it being wrongfully paid 
by the executors, it must be considered as between them 
and the plaintiff, to be still in their hands; but as between 
them and the other defendants, the agents, it was paid 
with the privity and by the request of the latter, and 
for the confirmation of their pretended title to the ne- 
groes, and therefore was a payment to their use, and the 
agents must be liable first for it. It is true that one of the 
defendants, Mr.Swain, was not appointed one of the 
agents of the Mecting until the 26th December, 1818, 
but he is equally liable with the others for. the whole, 
for he was the individual who made the compromise and 
payment, acting on behalf of the meeting of which he 
was a member, and the other agents and he, as agent, 
subsequently ratified the whole, and all four of the slaves 
were sent away after he had charge of them, 

As to the hires and the interest on them: Hire is the 
natural profit of slaves, and if not made, ought to have 
been made, and the owner is entitled to reeeive it from 
those who withold the slaves themselves. It is no answer 
to say that the negroes worked for themselves. That was 
as much against law and public economy, as against the 
individual rights of the plaintiff It certainly is not the 
general rule to charge interest on the annual profits, nor 
would it be allowed here, if the defendants had render- 
ed a fair account, or allowed the case to be decided sim- 
ply on the original rights of the parties. But the ex- 
treme injustice done to the plaintiff in the beginning, in 
denying her right, in taking advantage of the incapaci- 
ty, the faithlessness and necessities of her agent, to ex- 
tort a release and a conveyance from him, upon payment 
only of a very small part of what was due to the plain- 
tiff, and after they knew that she had appointed another 
attorney, and the attempt to set those deeds up as a bar 
in this suit, and in the meanwhile to send off some other 
of the slaves beyond the jurisdiction of the court, all to- 
gether constitute so gross a case of bad faith, and wilful 
resistance to the cause of justice, and the claims of pro- 
perty, as acknowledged and guaranteed by the laws, as 
subjects the defendants to account upon the most rigorous 
principles, and renders them justly chargeable with 
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the highest hire,and interest on it. For which reasons, 
all the exceptions are overruled,and the report confirm- 
ed, and the plaintiff must be declared entitled to all the 
slaves reported to be yct in this State, and to recover 
from all the defendants the sums of money reported to 
be duc for the residue and for the value of the four slaves 
sent away, and the hires of all the others, and interest 
upon those several sums ; for which however, the defend- 
ants, the agents of the society, are liable to her in tho 
first place, and therefore execution will issue therefor 
immediately against them, and if upon return thereof 
it should appear that satisfaction of the whole, or any 
part thereof cannot be had from them, that then the plain- 
tiff shall have execution against the other defendants for 
the deficiency then remaining. 

When this cause was before the court, upon the hear- 
ing in 1831, a doubt was entertained upon the right of 


456 
Dec. 1833, 


Repmonp 
v. 
Corrix. 


The case of 
Cravenv Craven 


the testator’s widow, to a share in this property as not (ante page 344) 
being effectually disposed. .Vhe point has been since — and fol- 


much considered, and finally decided against the right 
in Craven y. Craven, at the present term. So that the 
bill, so far as it secks to recover any thing as belonging 
to the widow by her administrator, must be dismissed. 


Per cur1AM.—BILt DISMISSED. 


RELL 


EsTuHer ArmMswortny v. AquiLita Cuesnire. 


An answer which is responsive to the bill, and containsa clear, precise and 
positive denial of it, must be disproved by more evidence than the testi- 
mony of one witness, to entitle the plaintiff to a decree. 


This bill was filed at February term, 1817, of the 
Court of Equity, for the county ef Rowan, by John 
Armsworthy and Esther his wife, against Aquilla Chesh- 
ire, Letha Call, Julia Cheshire and Turner Jarvis, and 
having been dismissed as to all the defendants, but the 
one first named, the controversy between the plaintiffs 
and the defendant las been narrowed down to the matter 
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in dispute between them. In relation to this matter, the 
plaintiffs set forth in their bill, that Burch Cheshire dicd in. 
testate, in the month of February,1816, and that adminis: 
tration on his estate was, at the August term, 1816, of the 
County Court, duly granted to the plaintiff, Esther ; that 
the deceased at the time of his death was upwards of 
eighty years of age, and for many years before his death, 
from age and infirmity, his mental facultics had become 
greatly impaired, so as to render him incapable of at- 
tending to the management of his own affairs ; that the 
defendant Aquilla lived in the same house with the intes- 
tate, and had acquired great influence over him, that the 
said defendant some short time before the intestate’s death 
did contrive to deceive the intestate into the execution of 
a deed for several of his slaves, by representing to the 
intestate that the decd presented for his signature, was a 
conveyance for some of his stock and houschold furniture 
only; and that upon the death of the intestate, the de- 
fendant, uader the frandulent deed thus obtained, took 
the said negroes into his possession, and yet holds the 
saine. Upon these allegations the plaintiff prayed that 
the decd might be set aside as fraudulent, and that the de- 
fendant might be compelled to surrender the negroes, 
and to ancount for their hire, and for general relief.— 
The defendant answered at April term, 1817, and in his 
answer set forth that he was the grandson of the intestate, 
had from infancy lived in his family, and for many years 
before his death managed his concerns ; that the deed in 
question, together with other deeds for other objects of the 
intestate’s bounty, was executed in the summer of 1815; 
that at the time of their execution the intestate was of 
sound and disposing mind, and perfectly knew their 
contents and their operation; that they not only were 
read to him, but were often read by himsclfs that they 
had been written at the intestate’s request, by one Brax- 
tou Bryant, a schoolmaster of the neighborhood ; that 
after they had been written, the execution of them was 
postponed by the intestate for two wecks or more, in or- 

der to have them attested by one Arthur Smith &. Tho- 
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mas Hainline, but that not being able to get the said Dsc: 1638. 
Smith, David Sheets, and said Haiuline were requested “V4 


to become the witnesses; that the deeds were execu 


ted AnusworTat 


in the night, before carly bed time, that the defendant Gagumes 


Bryant, Hainlin and Sheets, were returning from a muster, 
and did not get to the house of the intestate until after 
candle light ; that soon after their arrival the intestate 
and Bryant werealonc ina room where as he was informed 
and believed that the deeds were again examined, and 
the intestate having determined to execute them at that 
time, they were executed and witnessed by the said 
Sheets and: Hainline; and that the whole transaction 
was without circumvention or deceit of any kind. In 
answer to an interrogatory respecting the connexion be- 
tween him and the subscribing witnesses, he added that 
Sheets was the brother of his wife, and that Hainline was 
the brother of his wife’s former husband. 

At October Term 1817, the death of John Armsworthy, 
the husband of the plaintiff, Esther, was suggested, and 
the suit ordered to be carried on in her name. 

This answer having been replied to, by the 
defendant Esther, the parties proceeded to take their 
proofs. The most important deposition on the part of 
the plaintiff was that of Braxton Bryant. This witness’ 
deposition was taken on the 17th September 1817.— 
In it he stated, that he had been applied to by the deceas- 
ed to write his will, and was furnished the proper me- 
moranda wherewith to prepare it. That after this will 
was written, the intestate consulted him on the proprie- 
ty of giving away a portion of his property by deeds of 
gift, because his son-in-law, one of the plaintiffs, threat- 
ened to sue him on account of some moneys which were 
alleged to belong to the estate of a deceased son of the 
intestate. That the witness was requested to write four 
deeds of gift, onc to the defendant #quilla, and one to 
each of the other original defendants, which deeds were 
to comprehend respectively the same property as was 
bequeathed to them in the will ; that the defendant who 
had also requested him to write the said deeds, prevail- 
ed on the witness to prepare also a fifth deed, which 
should contain four negroes in addition to the property 
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intended for him by his grandfather, and promised to re- 
ward the witness’s services in this respect, by a gift of 
one hundred dollars to the witness’s daughter—that ac- 
cordingly, besides the four which he was instructed to 
prepare by the intestate, he fabricated a fifth, con- 
forming to this request of the defendant—that tho old 
man had previously read the first four decds, and that on 
the night when the execution of them was about to take 
place, he, the witness, slipped the fifth and false one in 
the place of that which the intestate supposed he was 
to execute in favor of the defendant, and thus this deed 
was fraudulently executed, and, after being executed 
was attested by the subscribing witnesses. He further 
declared, that the four negroes, included in this spurious 
deed, were, by the old man’s instructions, not to be in- 
serted in any of the deeds, but to be permitted to go to 
his lawful children. That this imposition was practised 
at the instance of the defendant, and that he believed at 
the time it was done, he, the witness, slipped into the 
defendant’s hands the paper which was to have been, but 
which was not executed. 

The subscribing witnesses were examined on the part 
of the defendant. David Sheets only stated that at 
the request of the defendant he went with Bryan, Hain- 
line and others te the honse of the deceased, and was re- 
quested to witness some instruments of writing which 
he understood to be deeds for portions of the old man’s 
property to the defendant and others, and that these 
deeds were either exccuted, or the execution of them ac- 
knowledged in his presence—that he supposed from the 
manner in which the transaction was done that it had 
been well considered of, and the old man aware of what 
was doing, and that the witnesses were requested by 
him not to say any thing respecting the transaction du- 
ring his life, as he was unwilling to cause an altercation 
in his family. 

The other witness, Hainline, was more circumstan- 
tial. He stated that he was twice requested by the de- 
fendant te attend at the house of the intestate, to witness 
a deed of gift—that he failed to attend on the first invi- 
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tation, but went upon the second—that he reached the Dae. 1838. 
house of the old gentleman in the night, about two hours “~*~” 


after dark—that some time after his arrival, at the re- 


quest of the defendant, the intestate was left alone with C=nsatap, 


Baxton Bryant—that when he and Sheets went again in- 
to the room, (at whose call he did not state,) the old 
man signed in his presence, and delivered to the defend- 
ant Aquilla, the several instruments of writing which 
were attested by himself and Sheets—that when the old 
man delivered the papers he used these words: ‘I de- 
liver these for the purposes therein expressed,” and all 
appeared to be done deliberately and of his free will— 
that it was one or two hours after the witness arrived 
at the house before the business was done—that when it 
was done, Bryant asked the old man if he wished to have 
the affair kept secret, and he replied that he did. 

A vast number of other depositions were filed, of 
which it is not necessary to take a particular notice.— 
From these examinations it appeared that the intestate 
was more than eighty years of age when he died—that 
he had been a man of ordinary education, able and ac- 
customed to read and write—that at the time of the 
transaction in question, his sense of hearing was much 
impaired—that he was yet able to read with the aid of 
glasses—that his understanding was weakened by age 
and infirmities; but he was yet competent for the ration- 
al disposition of his property. He had three legitimate 
children living, who were his next of kin, the plaintiff 
Esther, Elixabeth, married to Richard Williams,and Nel- 
ly, the wife of Benjamin B. Walker. The defendant 
Aquilla was the illegitimate son, and Lethe Call the il- 
legitimate daughter of Sarah a deceased child. Julia 
Cheshire was the illegitimate child of Latiy, another de- 
ceased daughter of the intestate, and Fanny Jarvis was 
the child of Ruth, a daughter of Elizabeth Williams,born 
out of wedlock. It did not appear whether any of these 
descendants, legitimate or illegitimate, lived in his fami- 
ly, except the defendant Aquilla, who had the ac- 
tive superintendence of his affairs, and was greatly 
trusted by him. 








461 EQUITY CASES ARGUED AND DETERMINED IN THE 


Dac, 1833- Gasron, Judge.—After stating the pleadings and 
net Ge proofs as above, proceeded : 

» Many of the depositions give the opinion of the wit- 
Cunemtt. nesses as to the general character of Baxton Bryant, for 
truth on oath, ‘and are in this respect directly at points 
with each other. Some of the witnesses relate conver- 
sations with him apparently confidential, and soon after 
the transaction, concurring with the account which he 
afterwards gave on his examination, and others depose 
to conversations with the same witness in which his 
statements were at variance with that to which he after- 
wards testified. According to all of the witnesses, he 
appears to have been a man of talents and education, 
who once sustained a fair character, who afterwards be- 
came intemperate and indulged in excessive drinking, 
and finally fell a victim to that vice. At what step he 
stood in this descending scale when the transaction took 
place, or when his deposition was taken, it is not ea- 

sy from the testimony of the witnesses to determine. 
The original deed to the defendant is not upon file, 
but a copy is produced, accompanied with an affidavit 
from the defendant that the original had been placed in the 
hands of his counsel, Mr. Henderson, and since the death 
of that gentleman, he has not been able to procure it.— 
From this copy it appears to have been executed on 4th 
August, 1815, and to have been exhibited for probate 
at May Term, 1816, the term succeeding that at which 
administration on the estate of the intestate was grant- 
ed to the plaintiff. The will mentioned as having been 
prepared for him by the witness Bryant is not produced, 
nor any account given of it. If in existence, it would 
have been a very important paper to conform or coun- 
teract Bryantl’s statements—and if in existence, it must 
be presumed, from the control which the defendant had 
over the affairs of the intestate, to be in his possession. 
After all the testimony had been taken, and these ex- 
hibits filed, the cause was set down for hearing and came 
on to be heard before the Judge of the Court of Equity 
for the county of Rowan, at the April term 1825, of said 
Court, when his honor was pleased to direct an issue in 
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the following words to be submitted to a Jury: “ Was 
the deed of gift mentioned in the plaintiff’s bill from 
Burch Cheshire to Aquilla Cheshire fairly or fraudulently 
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obtained?” And a jury being charged with the trial of Cussurar. 


said issue, returned a verdict that the said deed was 
fraudulently obtained. A rule for a new trial was 
granted, which was held over unfil October term, 1826, 
when it was made absolute. ‘The cause was continued 


until October term, 1828,when by consent of parties, it’ 


was removed to the court of the adjoining couuty of Da- 
vidson. In that court, at the April -term, 1830, the 
same issue was again submitted to a jury, who also re- 
turned a verdict that the deed of gift mentioned in the 
plaintiff’s bill, from Burch Cheshire to Aquilla Cheshire 
was not fairly, but fraudulently obtained. ‘Thereupon 
the court ordered that the defendant should enter into 
abond with good surety, payable to the plaintiff, in 
the sum of $500, for securing the payment of the hire of 
the negroes in contest; and that on his failing to do so, 
the sheriff should take the said negroes into his custody, 
and hire them out until the next term, taking bond and 
surety for the forthcoming of the negroes. It does not 
appear that any motion was made for a new trial of the 
issue, or for any order of the court to set aside the ver- 
dict; but at the next term, the same issue was again 
submitted to a jury, and they also found that the said 
deed of gift mentioned in the plaintiffs bill, from Burch 
Cheshire to Aquilla Cheshire was not fairly, but fraudu- 
lently obtained. Upon the trial of this issue it appears 
from the transcript, that the Judge instructed the ju- 
ry that they were not at liberty to find the same against 
the defendant,upon the testimony ofa single witness, un- 
supported by circumstances furnished by the testimony of 
other witnesses—that the defendant, after the last men- 
tioned verdict was rendered, moved to have it set aside, 
and to have a new trial awarded, because the said ver- 
dict was contrary to the weight of evidence—that this 
motion was overruled—that the defendant thereupon in- 
sisted that the plaintiffs bill ought to be dismissed be- 
cause the testimony of the only witness relied upon to 
Vou. IT. *62 
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Dee. 1833. proye the fraud, was not supported by circumstances fur- 
\wy~/ nished by the testimony of any other witness. That 


AausWoRTST this objection was overruled and thereupon the presiding 


Cuxsusnz, Judge did declare and decree that the deed made by 


Burch Cheshire to the defendant Aquilla, bearing date 
the 4th of August, 1815, for the negro slaves Sam, Den. 
nis, Rachael and Rachael the younger, was obtained by 
fraud, and that the said defendant do surrender the same 
to the clerk of this court, to be cancelled—that the de- 
fendant do deliver up to the plaintiff Dennis and Rachael 
the only survivors of these slaves, and Baal,the offspring 
of the other Rachael, on the plaintiff entering into bond 
and surety to have them and their issue forthcoming 
to .answer the final decree of the court, and to pay 
their hires. to the defendant in-case the final decision of 
the court should be in his fayor—that the clerk and 
master should ascertain and report the value of the hire 
of the slaves since they have been in the defendant's 
possessidn—whether any, and if any, which have died— 
whether they have had increase, and if so, the namcs 
and ages of such increase—-whether the defendant is en- 
titled to any credits, and if so, the amount thereof; and 
that the cause be held over for further proceedings; and 
it was further ordered that the master take an account 
of the value of the other property contained in the said 
fraudulent deed. Several other interlocutory orders, 
which it is not necessary particularly to recite, were 
subsequently passed, respecting the safe custody of the 
property. A petition was then filed to re-hear the or- 
dcr made at the April term, 1825, directing an issue of 
fact to be submitted to the jury ; also to re-hear the de- 
cision of the Judge on the motion for a new trial of the 
issue at the October term, 1830; and the declaration 
and decree of his Honor at the said term, pronouncing 
the deed to be fraudulent, ag herein before stated. This 
petition was granted, and a report having been also 
maile by the clerk, and exceptions taken thereunto, the 
cause has been remoyed into this court for a final adja- 
dication. 

On behalf of the defendant, it has been insisted on 
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the re-hearing, that the interlocutory order for submit- 
ting an issue to a jury was contrary to the established 
rules of a Court of Equity. 
to these rules, wherever the defendant’s answer positive- 
ly denies the allegations in the plaintiff's bill, and these 
allegations are supported only by the testimony ofa sin- 
gle witness, the court will ncither make a decree against 
the defendant, nor send the case to be tried at law— 
that in this case there was nothing more than the posi- 
tive assertion of one witness, and a positive denial by 
the defendant: and that the witness whose assertion is 
the sole foundation of the plaintiff’s cause, shews him- 
self by his own statement, wholly destitute of that integ- 
rity which should give him a claim to credit. Of the 
first part of this proposition we entertain no doubt.--- 
Where the denial of a defendant responsive tethe plain- 
tiff’s charge is clear, precise and positive, and it is met 
by the assertion of one witness only, equally clear, pre- 
cise and positive, the court will not make a decree for 
the plaintiff, unless circumstances appear, shewing, not 
indeed absolutely, that the truth is with the witness, but 
that there is a strong moral probability that his state- 
ment is true. With regard to the next part of this pro- 
position, we find much contradiction in the books, and 
some difficulty in extracting from them a distinct rule 4 
for regulating the discretion of a court in awarding an 
issue, On the one hand it seems to us that the rule not ” 
to decree against the answer upon the unsupported tes- 
timony of a single witness, would be broken down, if 
whenever such a conflict existed, it could be left to a 
jury to decide whether greater credit should be given 
to the witness or to the party. But on the other hand, 
to order an issue only where the circumstances attach- 
ing credit to the assertion of the witness, clearly over- 
balance the credit due to the denial of the party, is call- 
ing on a jury where the Chancellor needs not its assis- 
tance, but has sufficient matter whereon to found a de- 
cree. Perhaps itis impossible to lay down a rule in 
precise terins, and some latitude must be allowed for the 
exercise of a sound discretion. It may be enough to 


It is urged that according 
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An issue should 
not be directed 
mply because 
the answer is con- 
— by one 
itness. 


Nor where the 
witness is sup- 
ported by circum- 
stances which 
connected with 
his oath, discredit 
the denial of the 


evidence create 
an inclination in 
faver of the for- 
mer, without esti. 
matng theinterest 
of the defendant, 
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say that there ought to be some circumstances giving a 
preponderance to the testimony of the witness, independ- 
ently of the suspicion against the answer, arising from 
the interest of the party, before an issue should be award - 
ed; but it is not necessary that these circumstance should 
be sufficient to produce a clear conviction on the mind 
of the Chancellor against the answer. If his inclination 
upon these circumstances be in favor of the witness,but his 
conscience is still in doubt, he may with propricty order 
an issue,or tender one to the defendant, who may accept 
or decline at his peril. In this case there were circum- 
stances tending strongly to confirm the testimony of the 
witness, fully sufficient, nay demanding a decision in 
conformity to that testimony, but for the admitted par- 
ticipation of the witness in the base fraud charged. I 
shall nam@ but a few that seem to us natural.— 
The others, though also much insisted on in argument, 
were not regarded as of much weight. The hour at 
which the transaction took place, is calculated te give 
support to the naprative of the witness, According to 
the testimony of Huinline, it must have been between 11 
and 12 o’clock at night, long after the period at which 
it is customary for the plain farmers of our country, to 
retire to repose, and long after old age and infirmity arg 
wont to seck in sleep for relief from weariness and care. 
The parties did not arrive at the house until two hours 
after dark, and from one to two hours elapsed afterwards 
before the witnesses were called in to see the execution 
of the instruments. The time was peculiarly fitted for 
playing off the infamous trick stated by Bryaut, upon a 
man of eiglity ycars of age, of weak sight, and infirm 
health, and no reason is given, if the purpose was an 
honest one, for selecting an hour so unusual for the trans- 
action of business. This ‘circumstance derives more 
weight from its being in direct contradiction to the de- 
fendant’s answer, who aware of the suspicion it ought 
to excite, untruly states that the deeds were executed 
before early bed time. But the other circumstances 
stated by Hainline are far more strong. This wiiness 
and Sheels, according to the defendant’s answer, were 
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the very persons selected by the old gentleman to be the 
witnesses of this tranSaction. Yet after their arrival at 
the house, the defendant himself who had brought them 
thither, in pursuance of the intestate’s request, and for 
the very purpose of attesting what should take place, 
asks them out of the room,in order that the old man might 
be left alone with Bryant, and they do not return for an 
hour or two, nor until they are wanted, for the purpose 
of seeing or hearing acknowledged the formal execution 
of the papers. If Bryant’s statement be true, we sce at 
once an adequate motive for these witnesses being out of 
the way, while he shuffled off one of the papers, and sub- 
stituted another in its place. If his statement be not 
true and the transaction was fair, the proceeding is 
wholly unaccounted for, and unaccountable. There is 
no proof that there was any other individual in the house, 
except the old man, Bryant, the defendant, and these 
two witnesses; all, according to the defendant’s account, 
intended to be fully cognisant of what should take.place, 
and relied upon to keep it a secret so long as he should 
live, in order to prevent aminterruption among his 
children. The difficulty therefore in ascertaining the 
truth of the controverted matter of fact, did not arise 
from the want of circumstances to support the positive 
evidence of Bryant, but solely in deciding what degree 
of credit was duc to the witness himself. As an ac- 
knowledged accomplice in the criminal act, he was of 
course obnoxious to strong suspicions. Yet he was a 
competent witness, and his tale rendered highly proba- 
ble by corroborating facts, testified to by witnesses above 
suspicion. We think that the court acted right in leav- 
ing it toa jury, knowing the witness, and knowing the 
defendant whose answer was relied on to pass upon the 
credit which, under all circumstances, was due to the 
testimony of the one, and the denial of the other. 

We are by no means satisfied with the general terms 
in which this issue was expressed. When a Judge wish- 
es his conscience informed upon any matter of fact, the 
issue should be so framed, as to present that. fact pre- 
cisely to the jury. Whether a deed has been fairly or 
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Dac, 1633, fraudulently obtained, is a general and indefinite issue, 
~~" which might involve matter of law as well as of fact— 
Bat on looking into the instructions given by the Judge 
Cazsataz. to the jury, on the last trial of the issue, and into the mo- 
tion to dismiss the bill, we cannot but see, that howev- 
er vague may have been the terms of the issue, it was 
treated by all, as one specific in its natare, and embra- 

cing the naked fact in dispute. 

*  Thecourt therefore, does not reverse, but on the contrary, 
affirms the interlocutory order for the issuc, nor does it see 
any reason to disapprove of the decision of the Judge, re- 
fusing a new trial. Three verdicts had been rendered all 
one way, and all founded upon sufficient proof, if Bryant 
was entitled to credit, and after thirty-six disinterest- 
ed freeholders, selected by the parties, had on their oath 
declared that they believed him, it could not have been 
permittéd to the Judge, to ask more for the satisfaction 
of his conscience, in this respect. 

As to the interlocutory order which was made at Oc- 
tober term, 1830, so far as the same declared the deed 
obtained by the defendant, to have been obtained by 
fraud, and decreed the delivery of the negroes, and di- 
rected the master to take an account, the court doth ap- 
prove thereof. (His Honor then proceeded to correct 
some miscalculations in the report, which it is unneces- , 


sary to state.) 
Per CuriamM.—JuDGMENT AFFIRMED. 


0 ee 


Wuiriocx Arnoxp v. CLEMENT ARNOLD. 


A contract fairly made,but under a misapprehension of its terms and of the 
price, will not be specifically executed, unless the defendant by his sub- 
sequent act, has ratified it, and thereby made it unconscientious in him 
to refuse its fulfilment. 


The bill was for a specific performance of a contract, 
for the sale of certain slaves, which was stated to have 
been to this effect : that the defendant owned a female 
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slave, who had then six children, and was expected Dec. 1833, 
shortly to have another, and agreed, if-allowed to select R 


at his choice, three of the children to be kept by himself 
to sell the mother and the remaining four children, in- 
cluding the unborn one, to the plaintiff, at the price of 
$1000; whereof, $100 was to be, and was paid down, 
and the balance payable upon the delivery of the slaves, 
which was to be made as soon as the mother should re- 
cover after the birth of the next child. The bill anda 
supplemental bill further charged, that afterwards, the 
plaintiff paid $300 more on the contract,” but that the 
defendant refused to convey, and had sold three of the 
children, and another had been sold under execution 
against him; and insisted ¢hat by such sales the defend- 
ant had made his election of the three he had the right 
to choose, and that the value of the fourth should be 
applied towards the satisfaction of the purchase money. 

The answer admited an agreement to sell, but denied 
that it was at that price. The defendant stated that he 
understood the price to be $1800; but discovering that 
the plaintiff understood or pretended it to be $1000, ina 
few minutes after making the contract, he declared that 
he would not comply, and offered to return the sum of 
$100 then paid, which the plaintiff, insisting on the bar- 
gain as claimed by him, refused to receive, and he then 
deposited it with a third person for him. The defend- 
ant stated the value of the slaves to be $1300, and said 
the subsequent payment of $300 was on other demands 
he had against the plaintiff, and he insisted that the con- 
tract ought not to be executed, or if executed, that the 
larger price should be allowed. 

The proofs sustained the statement of the bill as to the 
terms of the contract; but the witnesses all stated that the 
defendant alleged immediately after it was closed, that 
he had misconceived it, and offered to return the money 
he had received, and gave the plaintiff notice that he would 
not stand to it. Two or three days afterwards, howev- 
er, upon being assured by a person who was present, 
that the bargain was as alleged by the plaintiff, the de- 
endant said he would abide by it, and about a month 
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afterwards, received the further payment of $500 on it, 
without objectiof, or stating that he claimed a larger 
price than $1000, and pending this suit he had received 
further payments, expressing in some of his receipts,that 
they should be without prejudice. Several witnesses 
stated that the fiegroes were worth more than $1000. 


Mendenhall and Winston for the plaintiff. 
Nash for the defendant. 


Rursin, @hief-Justice.—After stating the pleadings 
and proofs as above, proceéded : 

If this case stood upon .the original transaction, al- 
though the evidence establishes the contract as alleged 
by the plaintiff, the court would not give the relief sought. 
It would be unconscientious to insist on an agreement, 
into which the defendant had been surprised, and at a 
price below the value ; although the inadequacy be not 
s9 unreasonable and glaring, as of itself to prevent the 
court from exercising this jurisdiction. But the subse- 
quent acts of the defendant ratify the contract, as un- 
derstood by the plaintiff, independent of his declaration 
to the witness, that he would comply with it. For he 
knew how the plaintiff construed the bargain, and in si- 
lence received payments from him, which must be taken 
as giving the plaintiff to understand that he yielded his 
own objections. In this position of the affair, the want 
of conscience will be on the other side, if the agreement 
be not performed, unless the price be altogether inade- 
qaate. Upon that point the evidence is, that the price 
was not the full value ; but no witness says that it was 
so unreasonably low as to bespeak imposition. Indeed 
the number and ages of the negroes show that no great 
advantage could have been made. The plaintiff is there- 
fore entitled to relief upon it. The defendant must elect 
to take those negroes which he himself sold, and as to 
those sold’ under execution, the most valuable must be 
allotted to him, and the other at the true value, must 
be a credit to the plaintiff, against the balance of the 
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purchase money. The master must enquire what slaves Dec. 1833. 


have been thus sold by the defendant, or for him,and when, 
and the value of those sold under execution; and also 
take an account of the balance due for the purchase mo- 
ney, computing interest from the time it was payable; 
and also an account of the hires and profits of the ne- 
groes, while in the defendant’s possession, making him 
just allowances for their maintenance, and after taking 
all the accounts, ascertain the balance that may be due 
on the one side or the other. 


Per CVRIAM. —DIRECT AN Account. 
Le 
Mary B. Guittuts, et al. v. Joun B. Martin. 


A memorandum given by the bargainee at the time of receiving an 
absolute deed, whereby he stipulated that if the land was seid with- 
in two years, he would refund to the bargainor the excess received 
over the purchase money, and interest, together with the costs of 
repairs, unexplained and without evidence to the contrary, makes 
the deed a mortgage.” 


The bill was filed by the widow and heirs at law of 
Malcolm Gillis, for the redemption of a town lot in Lau- 
renceville,and a peice ofland conveyed by him to the de- 
fendant, by an absolute deed, dated the 21st of Novem- 
ber, 1822, which the plaintiffs alleged was intended only 
as a security for a debt of $169, which they said had been 
discharged by the profits that had come. or ought to 
have come to the defendant’s hands. ‘The character 
given to the conveyance was founded on a written agree- 
ment of the defendant, of the same date,in which he stated 
that he had purchased the premises at the price of $169 
but that if sold within two years for more than that sum 
and the interest on it,and such necessary repairs as might 
be done on the house, he would pay the surplus to Gillis. 

The answer admitted the argreement, but denied that 
it was intended to make the deed merely a security, and 


averred that the purchase was an absolute one. The de- 
Vox. II. *63 
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fendant gave this account of the transaction: That Gil- 


—Y~ lis was indebted ‘to him in the sum of $69, and to se- 


Giitis 
Vv. 
Martti. 


care the payment had made a decd of trust for the pre- 
mises in dispute—that he was about removing to Alaba- 
ma, and was unable to pay the defendant, or removes 
without selling the land, which he could not effect to 
any body else, and that at length the defendant was pre- 
vailed on to purchase,and give one hundred dollars more 
than his debt, which was the full value, upon which he 
surrendered the deed of trust, and took an absolute con- 
veyance—that after the contract was complcted,and the 
deed executed and delivered, Gillis mentioned that his 
famity might be dissatisfied at the price, and requested 
the defendant would agree to sell the premises, and pay 
him the surplus, which he readily agreed to, as he only 
wanted his money and interest, and had made the pur- 
chasé only to oblige the other, and that thereupon he ex- 
ecuted the writing, that it might satisfy the family. But 
That Itwas not at all understood that the paper was to 
to be connected with the deed, or in any event give the 
right of redemption, or change the purchase from an ab- 
solute one, or have any effect but to give him a claim to 
the surplus of the money that might be had upon a re- 
sale, after discharging the sum advanced by the defend. 
ant. The answer averred that Gillis had before ap- 
plied for further advances, and to secure them by mort- 
gage, which the defendant refused ; and that Gillis then 
wishing toremove from the State, determined to sell, and 
made the sale to the defendant. ‘The defendant further 
stated that he made repeated efforts to sell, but was unable 
to do so at any price, up to August, 1825, at which time, 
the houses having become ruinous and untenantable, fe 
made some repairs, and personally occupied them, and 
that believing the absolute property to be in himself, he 
had since erected several out-houses, and made such re- 
pairs and additions as were indispensable to the com- 
fertable occupation by his family. 
To the answer there was a general replication, and 
the cause was then set down for hearing, and was heard 
without proofs on either side, and a decree made by 
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Judge DANIEI, declaring that the plaintiffs had aright Dec. 1833. 
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to redeem, and refering it to the master to take an ac- 
count of the sum due on the mortgage, including, neees- 
sary repairs, deducting therefrom the rents and profits. 

The master reported, and submitted two. views, in 
the first of which, he gave the defendant credit for. re- 
pairs made within the two years limited in the agreement, 
and charging him, after the subsequent improvements, 
an improved rent, upon which he found a balance due to 
the defendant of $44 93. In the second, he gave him 
credit for all the repairs and improvements, and charg- 
ed the like rent, upon which he found the balance to be 
$746 55. The master reported that the defendant. cn- 
deavored to sell or lease the premises, but that he could 
get neither a purchaser nor a tenant until 1824, on ac- 
count of their uncomfortable situation—that he made 
some repairs,and then got a rent of six dollars, and that 
soon afterwards, he entered into.possession himself, and 
made considerable repairs and improvements, so as to 
make the rent worth $35—that all the repairs and im- 
provements were necessary for a convenient and com- 
fortable residence, and were made by the defendant with 
that view. 

The cause came on again in the Superior Court, upon 
a motion for further directions, when the report was 
confirmed pro forma, according te the first view submit- 
ted by the master, and a decree pronounced according- 
ly, from which the defendant appealed to this Court. 

No counsel appeared for the plaintiff. 

Mendenhall for the defendant. 


Rurrin, Chief-Justice.—After stating the pleadings 
and report,as above set forth, proceeded as follows : 

For the defendant, it is insisted, that both decrees are 
erroneous, for that the purchase was abselute, but if not, 
that the defendanthad a right to make the improvements, 
or at all events, is not to be charged with rents, as for 
those improvements. 

The case is not free from doubt upon the first point. 
The character of the conveyance is to be determined by 
the intention of the parties, and if that, however as- 


Grits 
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Dec. 1833. certained, was that it should operate as a security, the 
AM, court so regards it, and the debtor will be entitled to 

é redeem. The difficulty is always in ascertaining the 
Maztix. intention. Here the instrument called by the plaintiffs 

a defeasance, is admitted in the answer, but the 

defendant denies that it was given with the view of 

turning his purchase into a security. For the purpose 

of supporting that assertion, he states that the price 

mentioned in it was a full one, that he then gave up a 

former and more effectual security for the debt which 

Gillis owed him, which he would not have done, if he 

had considered that he was only taking a mortgage for 

that, and the additional sum then paid, and that Gillis 

was about removing to distant parts,and had no expecta- 

tion or wish to redeem the premises, and therefore can- 

not be supposed to have stipulated for it. These circum- 

stances would be very strong to repel the inference from 

the words of the agreement, if they appeared in a way 

for the court to take notice of them. But they do not. 

It no where appears that the defendant ever had a deed 

of trust. It is true, that upon the evidence before the 

master, upon the taking of the account, it appears that 

—— $169 was the full value, and that Gillis was about to re- 
in equity the Su- move to Alabama. But the court is confined on an ap- 
on yg peal, to the proofs upon which the decree impeached for 
proofsuponwhich error, was founded. When -the decree for redemption 
me teas — and an account was made, there were no proofs but the 
founded. exhibits, and the defendant’s answer; and the answer 
after replication, is not evidence for the defendant, ex- 

cept as itis made so by discoveries called for in the 

bill, and which are responsive to direct charges, or spe- 

elie’ to. is evi. Cial interrogatories. Here the bill charges nothing but 
— for * the execution of the agreement, which is appended to 
when itis reepon. the bill, by force of which alone the right to redemption 
sive to the bill. js claimed, and interrogates the defendant as to its exe- 
cution. That the answer admits. The other circum- 
stances brought forward in the answer are new matters, 

and must therefore be proved by the defendant, before 

they can vary the decree. 
Confining ourselves to the instrument itself, the first 
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decree pronounced inthe Superior Court, seems to us 
to be correct. The transaction cannot be regarded as a 
sale, accompanied by an agreement for a re-purchase 
by the vendor, upon which he must come strictly within 
time; for nothing of that sort is pretended on either 
side. If it were so, it would be supported, though the 
court watches such agreements, and construes them to 
be securities, unless a contrary intention be manifest 
from the circumstances. (Poindeajer v. MeCunnon, 1 
Deo. Eq. Cas. $73.) But here no payment by Gillis is 
stipulated for, to be made at any time, as a price for 
the land. But it is contended the agreement was not 
for redemption, which might be had at any time, but that 
an eventual arrangement of property was contemplated, 
and that this was at least a conditional sale, to become 
absolute in the defendant, in the event he did not sell 
to another within two years. It is difficult to say that, 
on the fave of the papers. An interest is reserved to 
Gillis in the sum that might be got for it, upon a sale to 
another; which is the surplus, not above a particular 
sum in numero, but above the advances then, and the 
disbursements on the property,and interest. ‘The ques- 
tion is, does this show that the object was primarily to 
secure those advances, for if it docs, then redemption 
and all other incidents of a mortgage follow. ‘To us 
the affirmative seems true. It cannot be doubted, that 
if the defendant had sold, he would have been obliged 
to pay the surplus to Gillis; nor that if Gillis had with- 
in two years tendered what was due, he would have had 
aright toa reconveyance, and that, not upon the ground 
of a stipulation to that effect—for there is none such in 
the instrument—but upon the equity raised for him here, 
by seeing that since he was to have the surplus, the de- 
fendant’s interest was limited to the sum due him, and 
beyond that, Gillis was the real owner. Besides, upon 
a settlement either before or after a sale, what is made 
the basis of it? The debt and interest, and the outlays 
for necessary repairs and interest. The defendant then 
does not go into possession as owners generally do, and 
erect or pull down buildings at his pleasure, but re- 
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Dsc. 1833. strains himself to necessary improvements, and as to 
— them,he is to keep accounts against either the debtor or 


nw the estate; which we think, in the absence of evidence of 


Mastix. the value of the estate, and all other circumstances, is 
conclusive upon the character of the conveyance origin- 
ally. If it was then a security, it remains so in the 
hands of the defendant, although it would be otherwise 
in the hands of a bona fide purchaser, even with notice, 
upon the score-of a.personal confidence in the defendant 
to make a sale, and receive the purchase money, to the 
application of which the purchaser would therefore not 

An , be bound to see. But no agreement at the time of the 
at the execution contract, that the purchase shall in default of the debtor 
— pee become absolute owner even at an increased price, is per- 
debtor it should mitted by the court to bar redemption, if the subject was 
become absolute, once redeemable. (Willet v.Winnell, 1 Vern. 488. Seton 


is never a bar to 
redemption. v. Slade, 7 Ves. 273). 
The last decree was merely formal, and seems to have 
been made to enable the parties to bring the other speed- 


ily under revision. We think it too rigorous towards 
_ A_ mertgagee the defendant under the circumstances of the case. E- 
in possession is - i 
entitled to the very mortgagee in possession, if not bound to repair, is 
Se at least entitled to his expenditures for that purpose, and 
they form part of the debt on which the interest runs. 


(Godfrey v. Watson, 3 Atk. 518)—and so, for other out- 
lays for the preservation of the estate. (Hardy v. Reeves, 
it as ay 4 Ves.466). Astonew improvements, the general rule 
to improvements, ig otherwise, but is not unyielding, (4 Kent’s Com.) It 
— —* is adopted by the Court, as necessary to protect the 
the difficulty of mortgagor from imposition, and from having increased 
pon on 8 © difficulties thrown in the way of redemption. The cre- 

ditor is not therefore allowed to improve the debtor out 


of his estate. But where the mortgagee takes posses- 

sion, not only by the consent, but as it were, at the ins- 
Mb tance of the mortgagor, and the improvement is perma- 
ing himself to be nent and beneficial, and, without it, the estate would be 
oa owner, dena altogether unproductive, so that the mortgagor as a pru- 
provementswhich dent man, would make it if he were himself in posses- 
exhausts the rent, sion, and the mortgagee really made it under the belief 


he is allowed for 7 “ 
their costs. that the estate was his own, and that he was rendering 


+ 
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the property more valuable as for himself, and not with 
a view of bringing the expense into account against his 
debtor, there seems to be a ground for repelling the ap- 
plication of the rule. The principle upon which it is 
founded, does not reach such a case ; which stands ra- 
ther on another, that he who takes benefit by the labour 
or money of another person, not laid out against his will 
or his interest, shall make compensation. Upon this 
ground, improvements were allowed for by this Court, 


in Bissell v. Boxman, when last before us, becausé they . 


were proper, and Boxman, at the time of making them, 
deemed himself the owner, and it was held to be other- 
wise, only upon a nice legal construction. There is no 
doubt, upon the evidence before the Master, in this case, 
that either the defendant’s was a purchase, or that he 
conceived it, and with much reason, to be so; and that 
he acted with good faith in his endeavour to sell, before 
he laid out more money, and also in making his expen- 
ditures. It is in proof, that the sum he advanced, was 
a full price—that the debtor was then removing, and did 
remove to Alabama, and therefore had no actual inten- 
tion to redeem, but expected at most a sale, and that he 
could not get a tenant at any price without improvements, 
and that all which the defendant made are absolutely ne- 
cessary to make the place even comfortable. These cir- 
cumstances seem to render the case peculiar, and to en- 
title the defendant to be protected in his expenditures, 
for as they were incured honestly, he may claim at least 
to be a bailiff or steward, endeavouring to serve the own- 
ner, instead of a creditor, striving to make a pledge his 
own property. Moreover, the difference is not very 
great, for the first view taken by the master could not 
possibly stand, since it charges the defendant with a 
rent the premises ought to bring both under the repairs 
and improvements. The rent thus given,exceeds the inter- 
est upon both thedebt and the repairs,and improvements, 
and the proof is, that if repairs alone had been made, no 
tenant could have been had. The whole rent is there- 
fore justly attributable to the improvements, and will 
nearly discharge the cost of them, so as to make the 
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balance of the account consist almost entirely of the 
debt, repairs and interest, for which the mortgaged pre- 
mises are undoubtedly answerable. But we think the 
case upon its own circumstances forms an exception, if 
any can, which appeals to the sound discretion of the 
Court to make those allowances, upon the footing of 
fair dealing between these parties, and as no exception is 
taken to the estimates of the master, as contained in ei- 
ther view submitted by him, but only to the principles 
upon Which they are respectively based, the former de- 
cree must be reversed, and the report of the master, 
finding the balance dae to the defendant, on the 15th day 
of March, 1833, to be $746 55, as exhibited in the ac- 
count annexed to the report, must be confirmed, and a 
decree made accordingly—that the plaintiff pay the 
same to the defendant, within four months from the day 
of making this decrece, together with the costs of his suit 
in the Superior Court, and upon such payment being 
made by thé plaintiff, Mary B. Gillis, the widow, 
that the defendant convey the mortgaged premises to her 
by way of assignment of his title to the same as 
a mortgage, or if the payment be made by the 
other plaintifis, that the defendant do convey to the 
plaintiffs, John E., Amanda A., and Eliza M., the 
children and heirs at law of the mortgagor; and in de- 
fault of such payment, the bill to stand dismissed. Up- 
on a bill for foreclosure, the practice in this court has 
been to decree a sale as being more advantageous to the 
debtor, and as the creditor is secking in that suit the 
recovery of his debt. But upon a bill to redeem, a sale 
cannot be ordered, except upon consent, because the 
mortgagee ought not to be compelled to relinquish the es- 
tate upon any other terms than receiving his whole debt, 
which he might ultimately get by reception of the 
rents, and may not by a sale. (Troughton v. Binkes, 6 
Ves. 573. 


PER CURIAM.-—DECREE REVERSED. 














SUPREME COURT OF NORTH CAROLINA. 


Rosert B. Mircne tt, et al. 
v. — 
NaTHANIEL Rozarps, Ex. of Joan WAsHinGTon. 


No decree can be made against an executor, unless assets are admitted by 
him, or found upen a reference—and where he is made a defendant by sci. 
fa. after establishing the right of the plaintiff, the proper step is to di- 
rect an inquiry as to assets. 

The cases of Ryan v. Blount (ante p. 382) and of Hood v. Brownrigg, 


(3 Dev, Rep. 430) approved. 


This was a bill originally filed agaiust the testator of 
the defendant, for an account of the assets of John C. 
Russell, who had appointed him executor of his will, and 
guardian of the plaintiffs, his children. Pending the 
suit Washington dicd, and the present defendant was 
made a party by scire facias. 

At a former term of the court, there had been a refer- 
ence directed, and the master had reported. Both par- 
ties excepted to the report for matters purely of fact, 


and a decree was passed. 
At this term the defendant filed a petition to rehear 


that decree, and assigned two errors as existing in it:— 

ist. That the master had charged him with compound 
interest from the death of his testator up to the time of 
entering the decree. 

2d. That by the decree execution was awarded of the 
goods and chattels of his testator in his hands, when he 
never had been charged with the reccipt of any thing, 
and never had an opportunity of answering as to the 
receipt and disbursement of the assets, by him, and when 
no account of his administration had been taken. 

The petitioner stated that he never had notice of the 
objectionable parts of the decree, until after the close of 
the term in which it was made, as the final decree, upon 
the order overruling some exceptions and sustaining 
others, was drawn up upon a report of the master, upon 
directions to him to amend his first report according to the 
order upon the exception, and that this last report, as 
well as the final decree, was drawn up after his counsel 
had left the court to attend the circuit. 

Vox. H. *64 
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Dec. 1883, Devereux, for the petition. 
Badger ani W. H. Haywood, contra. 


Rostats Ruxrrix, Chief-Justice.—After stating the pleadings 
and report,as above set forth, proceeded as follows : 


The principle of computation acted on by the clerk is 
ong not contrary to the rule laid down in Ryan v. Blount, (1 Dev. 


ope Eq. Cas. 382,) and Wood v. Brownrigg, (3 Dev. Rep.450,) 
the fands ot * and the decree must be opened in this respect, and the 


ward remain in account refered again to the master, to compute simple 
instead of compound interest, from the death of Wash- 
ceased. ington, the guardian. 

The last point is of more consequence as a general 
question. The bill was filed against Washington in his 
life time, and upon his death, was revived against his 
executor by scire facias, and not by bill. The sci. fa. 
does not suggest assets in the hands of the executor, nor 
call for an answer, nor could it. Upon the hearing, a de- 
cree was made that Washington. was indebted to the plain- 
tiffs in a certain sum, and that they might have execution 
therefor against the assets in the hands of the executor. 
Such decrees have crept into use of late unadvisedly, ow- 
ing to the manner of reviving by scire facias. which does 
not admit of an answer by the executor acknowledging 
assets, or stating an account. But they are against 
principle, and will not in future be passed. The prima- 
ry jurisdiction of the court, is in personam, and although 
our statutes allow executions in equity, the nature 
of the decree is not altered, but only that process is sub- 
stituted, at the election of the party, for that of, contempt. 
The decree is against the defendant personally, regard- 
ing him as a trustee by reason of -the fund in his hands, 
applicable to the plaintiffs satisfaction. And no decree 
ought ever to be given for raising the money, unless the 
assets be admitted by the defendant, or found upon a re- 
ference. Of course this makes a reference indispensable 
in every case of a revival by scire facias, which should 
make plaintiffs more particular about the mode of reviving. 
For it increases the expense certainly and they may lose the 
important advantage of fixing the defendant with assets 
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by confession in an early stage of the cause, and before Dac. 1888, 
they have been applied to other creditors. Indeed the court “~~~” 


has felt a difficulty.in saying that there could be any ac- 
count of the assets ordered upon such a revivor, as this 
mode seems only to be proper when the executor fs a for- 
mal party, and no relief prayed against him. But it is 
understood that the practice has been otherwise, and 
therefore a reference is allowed as incidental to the re- 
lief. Certainly an absolute decree cannot pass until as- 
sets be found; and we should not know how to treatsuch 
a decree upon an application for execution against the 
assets. If in analogy to the judgment at law, it would 
be conclusive and subject the executor to payment un- 
less he produced property. But that could not be sustain- 
ed, for the rule of pleading is different. At law, a party 
is held to admit all he does not put in issue. In equity, 
it is just the contrary ; and if the answer neither admit 
nor deny a fact charged by tie plaintiff,it may be excep- 
ted to as insufficient. The object is to get the discovery. 
Therefore, the decree would conclude nothing but the 
sum declared to be due. No process ought to issue on it. 

The decree must therefore be reformed in this respect, 
and a reference made to a master to take an account of 
the assets of the testator Washington, which came to the 
hands of his executor, the defendant, and the disposition 
thereof made, and his disbursements; and if any part 
thereof remain in specific articles, of what the same 
consist,and the value thereof, and the profits made on the 
estate by the defendant,or any person under his authori- 
ty, or that might have been made, making all just allow- 
ances, and report the same with any special matters by 
any of the parties required, 

Per CuriaM.—OrpDER ACCORDINGLY. 


Mitcuss 
v. 
Roszare 
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Wrtt1am Burorp 
V. 
Tomas NEELX. adm’r. of ViIIIS PIIXINGTOMN, 
RaAacuAND Roperrts, et al. 


An assignment by one of two copartners, of his interest in the copartner- 
ship, is a dissolution of it, because the other is not bound to receive the 
assignee asa partner. But where the assignment was a mere security, 
and it was agreed by all parties that the assignor should act in the part- 
nership business as agent of the assignee, it does not produce this effect. 
And upon a bill by the assignor for an account of the partnership, the 
assignor and tho ether partner are proper parties. 


The plaintiff alleged that in September, 1815, one 
Hicks and Pilkington, the intestate, entered into copart- 
nership, and did business at Lynchburg in Virginia ; 
that Hicks advanced 3000 dollars, and Pilkington 2000 
dollars, which constituted the capital. That the profits 
were to be divided in the proportion of three fifths to Hicks, 
and the residue to Pilkington, who was to be tho mana- 
ging partner. ‘That the plaintiff, in March, 1816, with 
the consent of Pilkington, bought the interest of Hicks in 
the partnership. That the partnership business was 
transacted in Lynchburg, until December, 1816, when, 
by consent of all parties, the goods &c. were removed 
to Stokes county, in this State, where a profitable busi- 
ness was carried on until the year 1819. That in March 
1819, the plaintiff assigned his interest in the copartner- 
ship to fbraham & John Shelion, (defendants,) upon 
trust, to secure Abraham & John Bufort, (also defend- 
ants,) as his sureties in sundry debts, which were spe- 
cified in the assignment. That Pilkington knew of this 
assignment and consented thereto, and had uniformly, 
after its date, until the sale hereafter mentioned, treated 
the plaintiff as a partner, by returning him statements 
of the partnership dealings, &c. That the debts se- 
cured by this deed had been paid by the plaintiff, and 
the deed, as a security, abondoned by the assignees and 
their cestuique trusts. The plaintiff then charged that 
Pilkington, intending to defraud him, had combined with 
the defendant Roberts, who was a young man without 
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capital, and a clerk of the copartnership, and in Sep- Dse.1833. 
tember, 1818, had advertised the stock of goods for “”~Y™/ 


sale, and had, at a pretended sale, exposed them in 
large lots, and in conjunction with Roberts, had brought 
them in at a nominal price, and commenced a new firm 
under the title of Pilkington & Roberts. ‘The plaintiff 
averred that this new copartnership was conducted with 
the effects of the old onc, and he prayed an account of 
the profits of both; admitting that Pilkington had paid, 
or was bound to pay, a part of the money due Hicks for 
the purchase of his interest, and submitting that he should 
have credit therefor, or be protected therefrom, in the 
final adjustment of the accounts. 

The two Sheltons and the two Buforts in their answers 
disclaimed any interest under the assignment, and admit- 
ted that if any thfng was due upon a settlement of the 
copartnership accownts, it belonged to the plaintiff. 

The defendant Pilkington, in his answer admitted most 
of the allegations of the bill. He insisted that if he was 
liable to account at all, it was to. the Shelions under the 
assigument, and not to the plaintiff—that his recognition 
of the plaintiff, as a partner, proceeded from the fact that 
he was constituted the agent of the assignees, and their 
cestui que trusts, in managing the copartnership business. 
He insisted that-the copartnership expired on the first 
of September, 1818, and that not knowing where the 
plaintiff then resided, he did not give him notice of an 
intended sale, which he averred was advertised at seve- 
ral places, and conducted fairly, being upon a credit of 
six months. But he admitted that the goods were sold 
in lots, and that he and Roberts had purchased nearly 
all of them, and that these purchases formed a part of 
the stock of the new coparinership of Pilkington & Rob- 
erts. He denied that profits had been made by the co- 
partnership of which the plaintiff was a member, and in- 
sisted that the business had resulted in a heavy loss, 
which had absorbed the capital. He admitted, that sub- 
ject to the claim of the assignees in trust, the plaintiff 
was entitled, and stated that prior to the assignment 
being executed, the name of Araham Bufort had, with 


Burort 


Naxtur. 
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Dac. 1833, his consent been inserted in the copartnership articles, 
iatead of that of the plaintiff, for fear of embarrassment 


Beroar 


uw 
Nstiry 


from the creditors of the latter. 

The defendant Roberts joined in this answer, to which 
a replication was filed. 

Pilkington filed a cross bill, in which he insisted upon 
the matters set forth in his answer, praying that he might 
be allowed compensation for attending to the business of 
the copartnership, and be protected from loss by reason 
of his suretyship for the plaintiff to Hicks, and for a de- 
cree against the plaintiff for his, the latter’s, share of the 
loss which had taken place. 

To this bill the defendant answered, and set forth an 
extract from the articles of copartnership, whereby Pil- 
kington agreed to attend to the copartnership business 
without compensation. He denied the losses, and sub- 
mitted to an account, and that Pilkington should be pro- 
tected from loss as prayed by him. 

Pilkington died during the pendency of the suit,and the 
defendant Veely was made a party to the original bill, 
by sci. fa. and appeared and prosecuted the cross bill. 

In the court below, a reference which was to be with- 
out prejudice to the parties, was directed. ‘The master 
reported a balance due the plaintiff, and exceptions were 
taken te the report by both partics. Many of them in- 
volved simple questions of fact. Those upon which ques- 
tions of law arose, were the fourth of the defendant Veely, 
because the master had rejected a claim for compensation 
to his.intestate, for managing the copartnership business. 

The case was argued both upon the right of the plain- 
tiff to an account, and upon the exceptions tothe report, 
by Badger and Devereux for the plaintiff, and by Wash 
and Winston for the defendants, Neely and Roberts. 


Danrex, Judge.—After stating the material facts, 
proceeded as follows : 

The plaintiff having assigned his interest in the firm 
by an absolute deed, in the year 1816, to Abraham Bu- 
fort, it is now contended by Reberis and Pilkington’s ad- 
ministrator, two of the defendants, that the partnership 
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was dissolved at that time by that act, and no account Dec. 1833. 


of the partnership transactions could be decreed after 
that period. Itis true that a bona fide assignment by 
one partner of his share, is a dissolution of the partner- 
ship, at the election of either. The remaining partners 
may not have confidence in the assignee; nor may the 
assignee choose to be concerned in trade. (Griswold v- 
Waddington, 15 John 82. Marquand v. Manufacturing 
Company, 17 John 535.) But in this case, it was express- 
ly agreed by the parties, that the partnership should con- 
tinue. It was agreed by the deed of 1816, that 4braham 
Bufort should appear as the partner, and that William 
Bufort should act as his agent. By the deed executed 
in 1817 by the plaintiff to the two Sheltons in truat to 
secure Jbraham and John Bufort for their liabilities 
for the plaintiff, the same property is conveyed as 
as that contained in the deed of 1816, and it is recited 
in the last deed, that the first was considered ineffectual 
for the purposes intended. #braham Bufort, by agreeing 
that the same property should be conveyed te the 
Sheltons, admitted that he had no title under the first 
deed ; or, at most, it was considered as a mortgage. 
It is contended that if Pilkington and Roberts are bound 
to account, they should do so only to Abraham Bufort, 
or the Sheltons, who now are the owners of the share 
which formerly belonged to the plaintiff. 

On this point the defendant’s counsel has cited several 
authorities. When examined, they prove nothing more, 
where there is no collusion, than this ; a creditor shall not 
be permitted in equity to file a bill for relief against the 
executor and a debtor of the testator, or against an as- 
signee in bankruptcy, and a debtor to the bankrupt, or 
against a trustee and a debtor of the assignor, where 
all the assignor’s effects and debts are transferred for the 
benefit of all his crediters. Where there is no fraud, the 
creditor’s remedy is against him who has the legal title. 
If this was not the rule, every debtor to such estates 
might be harrassed with a bill in equity. The plaintiff 
does not claim as a creditor, nor is he secking a surplus 
under a resulting trust, arising from the deed to the 


—⸗ 
Borex» 
® 

Nestr 
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Dac. 1833. Shelions. Ever since the date of that deed, 2braham Bu- 
1 fort has not pretended to be considered as a partner in 
* the concern, but William has always claimed to be and 
Nextxr has been so acknowledged by Pilkington himself. It is 
a general rule, that where a bill is brought for relief, 
all persons materially interested in the subject of the 
suit, should be parties, either as plaintiffs or defendants, 
in order to prevent a multiplicity of suits, and that there 
may be a complete decree between all parties having ma- 
terial interests. (2 Mad. C..179. If the assignees in 
this case, had brought a bill for an account and relief, 
the assignor must have been made a party to show his 
interest if he had any, for how would the defendant -be 
protected against the assignor, if it should turn out that 
the assignment was not valid. (Cathcart v. Lewis, 
1 Ves. Jun. 463. Ray v. Fenwick, 3 Bro.Ch. 35.) In this 
case all the parties have been brought before the court, 
and those persons, who the defendant says have the ab- 
solute interost.which formerly belonged to the plaintiff, 
disclaim any interest, and expressly state that it all be- 
longs to the plaintiff. The defendant Pilkington admits 
in his answer, that the plaintiff had an ultimate interest, 
after Abraham and John Bufort should be satisfied. The 
defendant Pilkington, also admits sufficiently in his 
answer, for us to sec that he always treated the plaintiff 
asa partner; he made monthly returns to him of the sales» 
kept up a correspondence with him upon the subject of 
the concern, and agreed to come to a settlement with him. 
And we think there is nothing to prevent the defendants 
now accounting with him. 

The principal It is said that although Abraham and John Bufort and 
debtor isnotane- the Sheltons now disclaim any interest, yet the court 
bill toeectles ce Should not let the plaintiff have the fund, unless it should 
partnershipwhere appear that all the creditors of William Bufort, mention- 
pede yd * ed in the deed of trust of 1817, have been satisfied. The 
terest in it te in- answer is that the deed of trust was to secure dbraham 
demniés the sure- and John Bufort for their liabilities to those creditors 

mentioned in the deed of trust. The trustecs and Abra- 
ham and John Bufort, admitting that they are satisfied, 
is presumptive evidence that all those creditors have 
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been paid: it does not appear that they have not been Dec. 1833. 
paid. And if it should appear that they have not, I ‘se 
am not prepared to say, that would prevent the relief he e 
is seeking. Nzetr 

We are of the opinion that the defendant Pilkington’s 4 sale of th 
adm’r. is liable to account to the plaintiff, William Bufort, = 3 2 
as a partner of all the firms mentioned in the bill, and partneranda 
that Roberts’ and Pilkington’s administrators are lia- chan by him dae 
ble to account to William Bufort for his part of the_ca- perty of the other, 
pital and the profits that were made on the same, after 2nd the latter dan 
the time, when by the original articles, the partnership count of the pro- 
expired. We consider the sale of the stock of goods Sts thereof, 
made by Pilkington, and purchased by him and Roberts, 
a fraudulent transaction. William Bufort was not di- 
vested by the sale-of his interest in the stock in trade, 
and as the defendants Pilkington and Roberts traded up- 
on that stock and capital, if any profits were made, three 
fifths of the same belonged to William Bufort.- 

A report having been made in these cases, subject to 
the opinion of the court, whether Pilkington and Roderts 
were bound to account, and the court being of opinion 
that they are; exceptions have been filed by both par- 
ties to the said report, and the exceptions now come to 
to be decided. His Honor here considered several of 


the exceptions which involved questions of fact. 


The defendant’s exceptions will now be considered. 
The ist, 2d and 3d exceptions are overruled. His Hon- 
or here stated the reasons shortly. 

The 4th exception is overruled. Pilkington was 
bound by articles of copartnership to attend personally 
to the business; he did not stipulate for compensation. 
He is not entitled te receive remuneration for doing that 
which he agreed to perform, and which it was his duty 
as partner to transact. It has been held that asurviving 
partner, when there is not an express stipulation to that 
effect, is not entitled to charge in account a sum of mo- 
ney as a compensation to himself for his management of 
the trade, and for his time and labour; he cannot in the 
absence of a positive agreement, claim an allowance for 
carrying on the trade. ( Burden v. Burden, 1 Ves. & Bea. 
Vox. II. *65 
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Dac. 1833. 170,-Gow. $80. 381.) The 5th exception is overruled, 

ew as to all but the sum of $60, with interest from the 1st 

. day of October 1824, which is allowed for Pilkington’s 

Nestr services and expences in attending to the suit, brought 
by Hicks against him as the surety of the plaintiff. 


Per CurtaM.—DECREE ACCORDINGLY. 











